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THE PROBLEM OF THE  
“RIGHT TO COMPEL” IN  

THE PRESENT PERSPECTIvE OF  
A COSMOPOLITAN LAW

1Alessio CAlABrESE*

1. Origin and limitations of the “right to compel”  
in a republican state

What is the limitation of the “right to compel” in the kantian 
perspective of cosmopolitan law? in this paper, proceeding from 
the moral foundation of the kantian republic, i will attempt to 
analyze the consequences that such a turning point has had on 
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modern international law and finally to trace the framework of 
the current, contemporary juridical-political situation. 

As is it is well known, the constituent concept of the 
republic is represented by the separation of legislative power 
from executive power. Whenever this should not be the case, 
we would be under a despotic forma regimis and, as in the 
case of rousseauian-inspired direct democracy, faced with 
a real juridical “Unform” in which the possibility exists of all 
deliberating on one.1 

ultimately, the republic is for kant the only ordered and 
structured form of political organization in which law, force and 
freedom are coordinated, subordinated and united. Therefore, 
as guarantor of this connection between freedom and the law, 
the republic may legitimately act co-actively towards those 
who use their particular freedom to undermine the universality 
of juridical law. 

But how is the relationship between law and politics 
characterized in the kantian republican system? And in 
particular, what are the origins and the legitimate limitations of 
political action as a “right to compel?” let us say immediately 
that in kant’s framework, the argument on the legitimacy and 
the legal coercion of the state stems, on the one hand, directly 
from the denial of the right to resistance and, on the other hand, 
from the kantian formulation of the concept of right. 

As regards the first aspect, the reasons leading kant to 
decry, in no half measure, regicide as a “crimen immortale, 
inespiabile” are emblematic.2 This means that regicide is not 
considered a particular crime but rather as an extreme case 
of the exercise of the right of resistance by the people – a 
revolutionary act that translates into the dismissal and denial 
of the current juridical order, restating temporarily the state of 
nature. Therefore, should the right of resistance be legitimized, 
the coercion of the state itself would not have the power and 
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authority which allows it to ensure its citizens protection and at 
the same time to guarantee freedom for all. hence, for kant, the 
juridical meaning of state coercion has its origins in the need to 
overcome the temporary condition of the laws established by 
the jus gentium, which is characteristic of a state where there 
is no public justice. escaping this state of iniustus, typical of 
natural societies, is therefore a moral duty which humanity must 
accept in order to achieve a legal state. 

secondly, the meaning and limitations of the coercive 
state in a republican perspective should be found in the 
transcendental formulation of the concept of right. To this end, 
kant, in Perpetual peace, states that the origin of the republic 

“springs from the pure concept of right”,3 or rather from an 
interest in freedom that belongs to legislative reason which 
operates in the juridical and political sphere. Therefore, the 
condition legitimizing the republican model is the formulation 
of the concept of right “in its double meaning of ‘idea of 
freedom’ and ‘authorization to use coercion’”.4 

despite this, in Metaphysics of Morals kant frequently 
claims the equivalence between right and constriction and he 
seems to leave in shadow the indissoluble relationship between 
legal phenomena and the “kingdom of ends”. 

however, in Perpetual peace there is a mitigation of this 
equivalence thanks to the construction of the republican 
cosmopolitan order. in fact, the latter can be achieved only 
through politics as the art of prudence and wisdom which 
is mandated with the task of balancing the two faces of the 
juridical phenomenon, freedom and constriction. 

According to critical method, two different spheres of 
competence belong to law and politics: they are not disconnected 
because there is an indissoluble bond that binds the political 
sphere to the universality of moral imperatives and, specifically, 
to those that concern the external freedom of the individual. 
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Therefore, if the task of politics is the application of juridical 
principles, then politics is no other than realized right. yet, 
kant maintains that it is necessary for whoever governs in 
the republic to integrate moral observance with knowledge 
of pragmatic anthropology, which is the way people behave 
concretely following their empirical inclinations. Thus, from 
this integration, the “moral politician” will learn a theorization 
of prudence which will help him to apply better, in practice, 
what is imposed by moral theory. 

so, in a republican perspective, on one hand, the legal 
coercion by the state comes from the need to overcome the 
state of nature, on the other hand, the use of force finds its 
own limitations in the idea of freedom which is present in the 
transcendental formulation of the concept of the right. 

2. The “right to compel” in the cosmopolitan order
in the two years separating the writing of Über den 

Gemeinspruch: Das mag in der Theorie richtig sein, taugt aber 
nicht für die Praxis from Perpetual peace, kant perfected the 
concept of republic becoming the “theorist of a representative 
democracy extended to all its citizens and extended to all 
the peoples of the earth in a cosmopolitan perspective”.5 The 
republican state, in fact, legitimizing its authority in order 
to safeguard the principles of external freedom for citizens, 
brings about the concept of right which for kant consists “in 
the possibility of connecting universal reciprocal coercion with 
the freedom of everyone”.6 

As we said before, this idea of an agreement between 
freedom and constriction defines the kantian concept of right 
which, though distinct from ethics, remains indissolubly tied 
to morality. From this point of view, it is possible to affirm with 
habermas that 
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the cosmopolitan law is a logical consequence of the idea of 
the constitutive rule of law; it is established for the first time 
a symmetry between the juridification of social and political 
relations both within and beyond the state’s borders.7 

in other words, just as the republican state is the overcoming 
of a condition in which individuals live in a state of nature, in 
the same way the construction of legitimate cosmopolitan law 
represents the overcoming of jus gentium based on the legal 
recognition of war between sovereign states. in prevailing 
international law, the relationships between nations are viewed 
as being in the condition of wild freedom that, if not deprived 
of right, remains a perpetual jus belli, or rather, legal status 
without jurisdiction (iustitia vacuus). And not just this: since 
laws are established and agreed between sovereign states, they 
have a positive and “temporary” character being the fruit of 
circumstances of the moment. 

so, according to kant, coming out “of such an abject 
condition”,8 should be the fundamental interest of the states 
themselves since they are always exposed to the danger of 
war. on the contrary, by moralizing their policies, the states 
would have both the opportunity to put an end to a situation of 
permanent belligerence between them and the chance to modify 
their own constitutions, directing it towards the republican spirit. 
Cosmopolitan law, in fact, has a “durable” nature because its 
validity is not established through international agreements but 
rather is the direct result of pure reason in its practical use. 

indeed, the necessity to overcome the jus gentium as jus 
belli did not prevent kant from oscillating sometimes in favor of 
a “federation of nations”, other times in favor of a republican 
“state of nations”;9 in both cases the progressive transformation 
of international law into cosmopolitan law inevitably carries 
along with it the overcoming of the state as the only source 
of right.10 
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however, as members of a “federation of nations”, the 
states can at any time rescind such a contract, being only 
morally obliged to remain together for the civil resolution of 
any possible controversy or for the abolition of war. on this 
argument habermas states that kant

cannot have legal obligation in mind here, since he does not 
conceive of the federation of nations as an organization with 
common institutions that could acquire the characteristics of 
a state and thereby obtain coercive authority.11 

Conversely, the hypothesis of a “world-republic” brings 
about not only the progressive and complete cessation of 
the sovereignty of each nation’s jus ad bellum, but also their 
submission to a central government whose aim is to ensure, 
using force at times, long-lasting global peace. 

What would happen though, if some states refused to 
adhere to a similar universal federal system and rejected both 
hypotheses? Clearly denying the possibility of using military 
force to impose their participation, kant responds that the 
construction of world federal community would take place only 
through stipulating treaties and through the ability of republican 
forms to spread themselves, thanks to the force of example.12 
Besides being founded on extraordinary faith in the “infallible 
ability of public opinion to become enlightened”,13 such an 
answer seems to be the expression of the knowledgeable use 
of tools of political diplomacy. more precisely, the role played 
by “moral politicians” requires their being able to manage, 
especially in the cosmopolitan sphere, the correct mediation 
between freedom and constriction aimed at bringing about 
perpetual peace between nations. 

Consequently, despite his numerous turnabouts14 and 
his monistic plan for his cosmopolitan project, kant strongly 
condemns every type of punitive war (bellum punitivum) and 
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extermination (bellum internecinum) towards another state. 
even when the latter threatens peace and world stability, he 
claims that 

the states are called upon to unite against such misconduct 
in order to deprive the state of its power to do it; but they are 
not called upon to divide its territory among themselves and 
to make the state, as it were, disappear from the earth, since 
that would be an injustice against its people, which cannot 
lose its original right to unite itself into a commonwealth.15 

in other words, if from a moral point of view kant justifies the 
building of a political project that unites all the people of the 
earth as “an immediate duty”,16 from a juridical viewpoint 
he remains fixed upon certain principles of jus publicum 
europaeum and, first of them, the principle of non-interference 
in the internal affairs of another state. 

Therefore, in my opinion, international law as the “right 
to compel” through military intervention or simply through 
humanitarian interference, is in no way justifiable nor even 
less compatible with a cosmopolitan perspective. nowadays 
in fact, the question on whether it is still possible to achieve 
political unity in the world requires us to keep in mind that 
the two transcendental conditions of the kantian plan are 
still unsatisfied. That is to say, firstly, the conviction that the 
republican model of modern democracy has in itself fostered 
the peace process; secondly, the overturn of the principle of 
non-interference (Charter of the UN, art. 2, § 7, Chapter i) in an 
alleged right of intervention by the international Community. 

3. The idea of cosmopolitanism and the crises of 
contemporary democracy

As far as regards the first point, it can be said that influential 
philosophers of law and politics of the xxth century (such 
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as kelsen and habermas) have frequently criticized the fact 
that kant’s moral cosmopolitanism, leaving untouched the 
Westphalian dogma of the sovereignty of states, has not been 
able to fully develop the idea of juridical cosmopolitanism in 
which there is a single superior authority enjoying a “monopoly 
on violence”. on the contrary, kelsen, after the First World War 
pronounced himself in favor of the construction of a civitas 
maxima governed by a single institution and regulated by 
universal common law, as well as under the jurisdiction of the 
international Court of Justice.17 in other words, the Austrian jurist 
believed that maintaining a state’s sovereignty, even though it 
were a republican form of government, constituted a legitimate 
impediment in the hands of individual governments since they 
could not be constrained to respect international legality. 

however, according to habermas, if it is historically true 
that the republican constitution (not only in the West) has 
undergone a marked nationalistic regression during the last two 
centuries, it has nonetheless contributed toward a modification 
of aggressive foreign policy, particularly by democratic 
states, and to conduct different kinds of war which favor the 
development of non-authoritative states.18 For this reason, 
despite the indecision between world-republic and federation, 
“the moral universalism that informed kant’s proposal remains 
the authoritative normative intuition” for the construction of a 
future world society.19 

Therefore, aware of having in front of his eyes a historical 
reality which was profoundly different from that of the xViiith 
century, habermas states that a necessary update of kantian 
“intuition” requires, in the first place, the institutionalization of 
cosmopolitan law, through which the individual governments 
are compelled to respect international legality and in the second 
place, this update should deal with the institution of a global 
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government which gathers, under its own command, military 
force and police functions.20 

in this sense, hoping for major reform in the security 
Council of the united nations, habermas argues that it 
should be entrusted with the task of global domestic politics 
(Weltinnenpolitik) capable of achieving not so much the 
definitive abolition of war but rather an effective defense of 
human rights on a planetary scale. in fact, 

the police actions of a politically competent and democratically 
legitimated world organization would better merit the title of 
a ‘civil’ regulation of international conflicts than would war, 
however limited. For the establishment of cosmopolitan order 
means that violations of human rights are no longer judged 
and combated immediately from the moral point of view, 
but rather are prosecuted, like criminal actions within the 
framework of a state-organized legal order, in accordance 
with institutionalized legal procedures.21 

in habermas’ terms, the historical evolution of the cosmopolitan 
idea as well as that of world institutional bodies and their 
application procedures, is based on the immediate legal validity 
of human rights which may be safeguarded or disregarded by 
national laws. Thus, the proposal of cosmopolitanism based 
on human rights seems to leave behind the crisis of the role of 
contemporary democracies: protected during the xxth century 
by the laws of nation-states, these rights nowadays are waiting 
to be recognized, in concrete terms, within a cosmopolitan 
legal project. 

despite strong calls for radical reforms of supranational 
bodies, to gamble on the fulfillment of a true “cosmopolitan 
democracy”22 means, first of all, supporting the recognition of a 
global rule of law, or rather, to accomplish in a practical sense, 
the respect by each individual state, of certain fundamental 
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juridical rules, even in the absence of last instance coactive 
power. 

however, in my opinion, the fulfillment of this scenario 
involves a greater problem of ethical universalism23 and 
consequently requires a denunciation without appeal of the 
instrumental use of human rights which, in the last twenty years, 
the entire international Community has made use of with the 
aim of justifying real wars of aggression. one clear position 
regarding this point was completely unexpected, even by those, 
like habermas, who maintain that it is possible to trace a clear 
line between a moral fundamentalism of human rights24 and 
an authentic cosmopolitan spirit. 

The human rights politics of a world organization – he states 
– becomes inverted into a human rights fundamentalism only 
when it provides a moral legitimization under the cover of a 
sham legal legitimization for an intervention which is in reality 
nothing more than a struggle of one party against the other. in 
such cases, the world organization (or an alliance acting in its 
name) engages in deception, because it passes off a military 
conflict between two warring parties as a natural police 
measure justified by enforceable law and by the judgments 
of a criminal court.25 

in reality, as underlined by T.m. Frank, even by adopting rigorous, 
legal criteria, it seems impossible to be able to distinguish 
between “true” and “false” humanitarian interventions,26 since 
human rights policies have overturned the principle of non-
interference. since resolution 688 of April 1991 regarding the 
1st Gulf War, we have witnessed the first reformulation of the 
“prohibition on intervention”: the un, in fact, appealed for 
a right of intervention (article 39, The Charter of UN) in the 
case of “a threat to international security” thus getting round 
the criticism of interfering in the internal affairs of a sovereign 
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state.27 since then, respect for international legality and the 
principle of non-intervention have lessened in the face of the 
need to affirm at all costs the legitimacy of armed intervention 
for humanitarian reasons.28 

This distinction between the concepts of international 
legality and legitimacy of intervention has undergone further 
variation after the 1999 nATo-led war in kosovo in which the 
domestic jurisdiction of a sovereign state was clearly violated. 
As Archibugi and Croce have written, “the nATo intervention 
was considered to be illegal under current international law 
since what happened in kosovo was under the jurisdiction of 
a sovereign state, but legitimate in terms of its aim to prevent 
an imminent humanitarian calamity”.29 

Therefore, military intervention, unauthorized by the un 
security Council, because it was not possible to establish 
whether or not there was a real “threat to international security”, 
was deemed necessary as it was supposed that violations of 
human rights were being carried out in ex-yugoslavia. And 
so a few jurists on this occasion, though considering nATo’s 
military intervention “illegal”, proposed to update international 
law by introducing new laws allowing for the juridical 
discipline of armed intervention for humanitarian reasons. one 
of these jurists was A. Cassese, who, recognizing that nATo 
had committed a violation of the united nations Charter by 
attacking the republic of serbia, argued however, that the use 
of force was legitimate because the war in kosovo was the proof 
that a “new legitimization of international law for the use of 
force” was being created.30 

during subsequent wars in Afghanistan and in iraq, these 
two forms of legitimization of armed intervention, “threat 
to international security” and “violation of human rights”, 
were alternated and superimposed, up to the point that it was 
claimed that all those states that did not respect human rights, 
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constituted potentially, a threat to world stability. so, the 
waiver of the principle of non-intervention may include the 
presumption of authorization for “coercive regime change” 
within the so-called “failed states”.31 in this context, kofi 
Annan and the other members of the High Level Panel together 
argued, in december 2004, that the use of force by the security 
Council, covered by Chapter Vii of the Charter of UN, should 
also include “the collective international responsibility to 
protect”.32 it was therefore necessary to allow a new means 
of intervention, legitimized this time by the security Council, 
against a state which violated the fundamental rights of its 
citizens, even though this did not compromise peace and geo-
political order. 

From a legal point of view, this latter argument, put forward 
for the first time in 2001 by the Canadian government in its 
report The Responsibility to Protect, was finally included in 
un resolution 1674 of 28 April 200633 in which articles 4 and 
26 deal with the possibility of the security Council having to 
treat violations of human rights by member states of the un as 
if they were, in themselves, a threat to peace and international 
security and, by dint of this, consider itself legitimized to adopt 
appropriate measures.34 

nowadays, this path toward the “legalization” of the un’s 
right to intervene, based on the doctrine of r2P35 has been 
favorably met not only by the Catholic Church,36 but also by 
others. A few months ago, in fact, this doctrine was cited as the 
post factum reason to justify intervention in libya by the usA, 
uk and France. on the other hand, Germany, russia, india, 
China and Brazil, affirmed that what was happening in libya 
was an effect of a “civil war” which did not represent a threat 
to peace or world order. Conversely, with resolution 1973,37 
the security Council offered an aspect of international legality 
to a war of aggression which is totally contrary to the united 
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nations Charter. in this regard it is worthwhile restating that 
the security Council, according to the Charter of the united 
nations, has neither the competence to promulgate new 
norms of international law, nor may it behave as if it were 
a real “Council of War” which can arbitrarily decide where 
and when to intervene. should this be the case, one might 
legitimately wonder why the un have decided not to intervene 
in those areas of the world where, for years, there has been 
well-documented ethnic cleansing. Palestine immediately 
comes to mind. 

Therefore, the doctrine of the r2P seems like a sort of 
juridical astuteness which comes dangerously close to including 
the right to interfere in international law. From this point of 
view of much greater seriousness is the fact that the use of such 
a doctrine risks provoking greater instability in international 
relations and, at a political-philosophical level, distorting the 
profound meaning of the cosmopolitan proposal, thus reducing 
it to a purely intellectual posture through which imperialistic 
maneuverings are legitimized and which, instead of resolving 
conflicts, creates them, erecting new borders between peoples 
instead of bringing them into democratic boundaries. 

Consequently, in my opinion, reinvigorating the cosmopolitan 
project, means today, more than supporting a generalized right/
duty of intervention by the state, fighting for full recognition of 
“universal hospitality” since “the right to present themselves to 
society belongs to all mankind in virtue of our common right 
of possession on the surface of the earth”.38 

it is thus a case of promoting a non-destructive alternative 
to the reformulation of the principle of non-interference in 
the internal affairs of a sovereign state; an alternative which 
would probably constitute an opportunity for contemporary 
democracies to give another meaning to the notion of 
“sovereignty is responsibility”.39 
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nowadays, this opportunity seems to me nothing more 
than a hope, much more feeble than those held by many 
progressive-minded intellectuals following the fall of the Berlin 
Wall. however, this is not necessarily bad since the force with 
which it presented itself then, probably did not allow them to 
see what was in front of their eyes. in fact, the historic defeat 
of Communism in russia did not so much open the doors to 
a new world republican order as offer the possibility of a new 
geopolitical division of the world.40 

After twenty years the world scene appears noticeably 
changed: the characteristic enthusiasm of the early 1990s to 
construct a lasting world peace has been replaced by a darker 
and more sinister feeling. however, the political realities and 
cynicism of the “new millennium” do not prevent a sincere 
declaration of faith in the progressive realization of that peaceful 
condition described by kant that, although the last two centuries 
have not confirmed, “cannot even be denied”.41 
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