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supranational entity —, a feature based on which the Court of
Justice characterized the respective treaties as a “Constitutional
Charter for Europe”, is a necessary but not sufficient rule of
constitutional recognition. Other than its fundamental law
character, another defining characteristic of a constitution,
indeed its differentia specifica from other kinds of legal acts
instituting derivative juridical orders, is its completely
autonomous character. National state-level constitutions do
establish “competence over competences”, since their juridical
regime, including their own ‘rules of change’, is regulated by
their text and depends ultimately on the will of the same legal
subjects whose conduct is being regulated, i.e., the individual
legal subjects, the citizens of those states. The possibility of
citizens to change at any given time the ground rules of the
political game, to alter any element in the construction of the
state, and hence, to manifest themselves as the ultimate
decision-makers of and over their community, is the most
important feature of a constitution.!® This Treaty does not
confer such a competence either to the European citizens,
who are being granted fundamental rights but recognized (in
fact) no power, or to the EU, its primary object of legal
regulation. As in the case of the founding and modifying treaties
of the EU, decisional attributions regarding the overall juridical
regime of the Community legal order remain within the
purview of Member States, the entities by whose agreement
the supra-national organization was instituted.

The conventional nature of the Treaty renders it altogether
different from a constitution in the legal sense of the term (i.e.,

In this regard (even though perhaps slightly redundantly), we could
refer to the famous text of Art. 16 in the 1789 French Declaration:
,Toute Société dans laquelle la garantie des Droits n’est pas assurée,
ni la séparation des Pouvoirs déterminée, n’a point de Constitution.”
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a unilateral juridical act through which the legal possessor of
power within a polity manifests its general will).

The legal act under our present scrutiny does nothing other
than to reiterate the particular legal nature of the Union; it
does not succeed in overcoming this status quo. A European
Constitution cannot exist outside a European demos conferring
mandate upon a European constituent power, within a
European polity, to create a new European juridical order.
This Treaty is, to sum up, not a Constitution.

B. The Characteristic Features of the Treaty establishing a
Constitution for Europe

What is the Treaty, nonetheless? From the perspective of a
positivist lawyer, it represents nothing more than an
international treaty, a convention concluded among a number
of states agreeing on common rules of conduct between
themselves, having thus established a new juridical entity. As
opposed to previous EC/EU treaties, this present instrument
manages to codify preexistent norms and practices in a more
systematized form.2%

Yet, words also have a meta-legal, symbolic meaning.
Insofar as a legal reading of this document can be enriched
with and by such connotations, the Treaty marks the transition
from a simple ‘common market’ to ‘political union’ in Europe.
Even though it does not lay the foundations for a juridical
order, the Treaty does strive to offer solutions for some

D Some commentators (e.g., ]-M. Ferry, supra note, passim) have noted
that the Constitution Treaty is a codification simplifying the legal
framework of the EU. In our opinion, even though the inclusion of all
foundational legal rules of the EU in one single document can be
regarded as a better codification, the sheer volume of the final text
renders the ‘simplifying’ epithet rather specious.
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problems identified at the European level, problems regarding
both the political legitimacy of the supranational entity and
decision-making and institutional difficulties.

The Treaty brings forth a few elements of novelty, which
concur to confer upon it a character of undeniable originality
and distinctivness over similar preceding documents.?!

As it has already been noted, the Treaty establishing a
Constitution for the European Union does resemble a state-level
fundamental law.2? Its structure, which includes a
preambulatory chapter, identifying the founding values and
objectives of the Union and a second one, codifying the
fundamental rights of European citizens, is reminiscent of the
particular form embraced, at the beginng of modern
constitutionalism, by the fundamental laws of the
nineteenth-century states. Nevertheless or notwithstanding, the
following chapters find no correspondent in classical
constitutional texts. At this juncture, the formal parallelism is
discontinued. Besides, the actual physical volume of the
document makes any comparison hard to maintain, so that
one is compelled to take notice of the reality that any similarities
with state constitutions can only be illusory.?> However, the
formal aspect is not without relevance, as it does actually
constitute a major achievement of this legal text. Within the
ambivalent structure of the document, one can find, even

2 The term EU is used here as a proxy for the supranational entity

European Communities/European Community/European Union.

A. Wiener, “Evolving Norms of Constitutionalism in Europe: From
‘Treaty Language’ to ‘Constitution’”, Jean Monnet Working Paper
n°5/04. For an analysis in Romanian law, see, I. Muraru, S. Tandsescu,
,Drept constitutional”, All Beck, 2005, Bucharest, pp. 12-14.

The text of the Treaty in English is 66497 words-long. By comparison,
the US Constitution and the UN Charter count 4600 and, respectively,
8890 words (Cf. J.H.H. Weiler, supra, pp. 174-175).

2

23
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though at different levels of success, the first elements of
juridical systematicity and codification.?*

Commentators also noted the relevance of Article 1-59,
which provides for unilateral withdrawal from the Union.??
This possibility is not only a novelty in Community law, but a
novum for international public law as well. The recognition
of a discretionary right to ‘secede’ contradicts, to a degree,
the federalist positions over the EU legal nature. Not only does
it confirm once more the fact that the EU does not have a
“competence over its own competences” (but rather depends
in this respect on the will of its members), this possibility also
contradicts another development reflected in the Treaty, i.e.,
that towards a deeper integration level among the existing
Member States. To wit, it is apparenty paradoxical that a
European Union which extends so significantly (insatiably, one
could even say) with respect to the number of states comprised
by it, would make provision with such ease for a potential
numerical reduction. On a closer look, however, it could be
considered that Article I-59 offers a pragmatic solution for the
tension which results out of combining these two phenomena.
The enlargement to a significant number of Member States,
among which a deeper but geometrically variable integration
takes place, risks posing real problems both to those states and

2 But cf. ).B. Liisbeg, The EU Constitutional Treaty and its distinction
between legislative and non-legislative acts — Oranges into apples?,
http://www.jeanmonnetprogram.org/papers/06/060101.html.

V. Constantin, “Est-ce que la Constitution européenne doit contenir
des dispositions sur le retrait volontaire de I’Union”, in Uniunea
Europeand intre reforma si extindere — comparatie intre abordarea
unui stat membru si viziunea unui stat candidat, works of the
Colloquium organized by the French-Romanian College of European
Studies in Bucharest, September 11 and 12, 2003, published by All
Beck, p. 19 et sequitur.
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to the EU. From the perspective of the Member States, the
solution offered by Article I-59 could be effective in two ways:
either the states, not being able to tolerate any longer a higher
degree of integration and/or enlargement, would choose to
exit the enterprise, much too ambitious for their own purposes,
or, dissatisfied with the slow pace of integration or the narrow
frame of enlargement, states could exit this structure with a
view to founding another organization, numerically smaller
but integration-wise more efficient. The former hypothesis
builds on prior EU developments.?® The latter one reminds
theories already advanced, regarding the possibility of some
states meeting with situations which could make them “more
equal” than others,?” and exploiting this circumstantial
advantage on their own.?® As far as the EU is concerned, Article
[-59 ensures its viability even in the hypothesis that its
component parts would be faced with an unsurpassable

% This is the case of Denmark with respect to the Maastricht Treaty.

7 The expression was coined by J.H.H. Weiler, who observed that “All
member states are equal but some are more equal than others.” Building
on various working hypotheses, i.e., the situations in which various
combinations of Members States would reject the European
Constitution, Weiler advances possible solutions adapted to each of
the foreseen situations: “A rejection by the U.K. alone will, when all is
said and done, amount to an act of British self-exclusion. A rejection
by France, alone, will mean that the constitution must be re-negotiated.
A rejection by the U.K., Ireland, and Denmark would not thwart the
constitution. Add one or two members of the old guard to the rejection
bloc and the constitution sinks. Imagine a rejection by Poland alone:
the constitution lives. Add the Netherlands, and it dies.” (supra note,
p. 179).

In the beginning of the 90s, Jacques Delors, then-President of the
Commission, was advancing the theory of integration “in concentric
circles”, according to which a few states, objectively more economically
advanced, could have become the ‘engines’ of integration, whereas
the other Member States could have followed course at a slower pace.
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impasse: international public law provides for bilateral treaty
extinction by virtue of unilateral denunciation, whereas the
withdrawal of a signatory member from a multilateral treaty
does not affect the validity of the latter legal act.

The Treaty also comprises other provisions, which, albeit
they do not mark a cleavage with the past of the EU as a
supranational organization, do bear witness of the
continetinent-wide success of the integration phenomenon.
Some of the highest achievements of this treaty regard the
enlargement of the EU.?? Equally relevant, the meta-political
objective emphatically announced by the Preamble to the
document, namely, “creating an ever closer union among the
peoples of Europe”, determined a different approach towards
the necessary institutional reforms. The fact that, in the Council,
most decisions must be taken by qualified majority and not
unanimously, the ‘elevation’ of the Parliament to the status of
a co-legislator, and the more complex and more original
revision procedures are all so many proofs attesting that
integration is no longer confined to economic aspects, but
also regards, ever more, political ones as well.

That being said, even the most strenuous defenders of the
EU and its alleged ‘constitutionalization’3? are compelled to
reach a rather skeptical conclusion: “No matter how close the

¥ J-M. Ferry, supra note, p. 512.

P For a criticism of the excessive usage of the ‘constitutional(ism)’
phraseology in Community law, see S. Tdndsescu, “Sur la possible
constitutionnalisation du droit communautaire”, AUB n°1/2004, p. 1
et sequitur. Also relevant, V. Constantinesco, “Des racines et des ailes”,
in Au carrefour des droits — Mélanges en I’honneur de Louis Dubouis,
Dalloz, Paris, 2002, p. 315 et sequitur. For a different interpretation of
the process of European law ‘constitutionalization,” see M.P. Maduro,
“The importance of being called a Constitution: Constitutional authority
and the authority of constitutionalism,” I-CON, May 2005, p. 332.
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Union, it is to remain a union among distinct peoples, distinct
political identities, and distinct political communities.”3! As
the ‘transcendental’ level necessitated by a metamorphose of
the EU into an altogether different entity (than a supranational
one) has not yet been reached, the Treaty, irrespective of its
peculiar characteristics, is nothing more than an international
treaty establishing an international organization and a
correspondingly specific legal order.

Il. The Legal Status of the Constitution Treaty in
Romanian Law

Yet, another feature, this time a particularity regarding two
states solely (Romania and Bulgaria), can be added to the
aforementioned particular characteristics of the Treaty.
Throughout the drafting and adoption process, the Treaty
establishing a Constitution for Europe has been vivdly debated
within the 25 EU Member States. It did not meet with the
same level of interest in Romania and Bulgaria, which were,
at the time, only Candidate States. This attitude could be
explained, to a certain degree, as resulting from momentary
political priorities, but it can also be ascribed to legal-techincal
considerations regarding the temporal application of legal
norms. Poring into the respective Romanian and Bulgarian
accession treaties seems to indicate that such option was not a
wise one, given that Romania and Bulgaria implicitly — albeit
prematurely —adhered to the Treaty establishing a Constitution
for Europe, when they ratified the accession treaties.

Under these circumstances, one could pose the legitimate
question whether the particular chracteristics of the Treaty

3 Weiler, supra note, p. 187.
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could justify its implicit and premature ratification (B), given
that, in the Romanian legal system, the interactions between
domestic and international law had anyway already given birth
to an almost baroque internal legal architecture (A).

A. The Incorporation of International Treaties in the
Romanian Legal Order

Before the 2003 amendments to the Romanian
Constitution, the relationship between internal and
international law had been regulated by the provisions of
Articles 11 and 20. Article 11 of the Constitution3? was
considered in doctrinal commentaries the legal illustration of
a dualist conception, starting from the idea that ratification of
international treaties was fully within the scope of state
discretion.?3 As argued in the very first commentary of the
1991 Constitution, due to the fact that an international treaty
would be ratified by formal legislation, its clauses would be
incorporated in the domestic legal order only inasmuch as
they were compatible with the fundamental law.3* Otherwise,
either the treaty would need to be ratified under reservations,

%2 Articolul 11, in the 1991 (original, pre-amendment) form of the

Constitution reads: “The Romanian State pledges to fulfil as such and
in good faith its obligations as deriving from the treaties it is a party to.
Treaties ratified by Parliament, according to the law, are part of national
law.” (This is the authorized translation which can be found on-line,
on the website of the Chamber of Deputies, http://www.cdep.ro/pls/
dic/site.page?den=act1_2&par1=1#t1c0s0al1, last visited December
29, 2006)

R.M. Besteliu, A. Ciobanu-Dordea,“Tendinte noi in ceea ce priveste
raporturile intre dreptul international si dreptul intern”, Revista de Drept
public, n°1/1995.

M. Constantinescu, |. Deleanu, A. lorgovan, I. Muraru, F. Vasilescu, I.
Vida, “Constitutia Romaniei — comentatd si adnotata”, Monitorul Oficial,
Bucharest, 1992.

33



The EU as the Paradigm of Future European Statehood

or the Constitution would need to be amended accordingly.
This interpretation made clear the position occupied by
international treaties within domestic law. Given that they were
ratified by Parliament, their legal force was consequently
subordinate to that of the Constitution.

However, the prevalent application of international over
domestic law was recognized in the field of human
rights-related norms. Article 20 has been the object of
numerous doctrinal controversies and debates, related in
particular to the legal force which had been acquired by the
respective treaties within domestic law.3> The dominant
position, closely followed by the institutional and judicial
practice, asserted that the fundamental law determined
“competence over competences”. Consequently, the
Constitution can at most be interpreted and enforced in a
manner compatible with the provisions of domestically ratified
human rights treaties, but could not be envalidated by those
norms. With respect to the rest of the normative system,
international human rights treaties are not supreme but do
have have priority over and thus preempt the application of
internal legislation with which they enter into conflict. At any
rate, international treaties do not have a direct effect within
the domestic legal order; the expression of will by the people’s
representatives is a constitutionally necessary validating filter.

Following the 2003 constitutional revision, Articles 11 and
20 were modified. An additional section was added to

% Article 20 in the 1991 Constitution provided: “Constitutional provisions

concerning the citizens’ rights and liberties shall be interpreted and
enforced in conformity with the Universal Declaration of Human Rights,
with the covenants and other treaties Romania is a party to. Where any
inconsistencies exist between the covenants and treaties on
fundamental human rights Romania is a party to, and internal laws,
the international regulations shall take precedence.”
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Article 11,%¢ spelling out what the commentators of the orginal
text had already anticipated, namely that ratification of a treaty
whose provisions would run counter to the Constitution could
only follow a formal amendment of the fundamental law. In
other words, the Constituent led the dualist argument through
to its logical conclusion, showing that the national
parliamentary screening of international acts determines direct
consequences in the internal legal order and that only the
derived constituent power is competent to authorize the
insertion in the domestic order of provisions that contradict
expressly the already expressed will of the sovereign people.

Following the same logic, Article 20 was also modified,
through the addition of a final clause to its last section, in
application of the mitior lex principle.” Hence, the priority
of human rights treaties would be recognized only insofar as
the Romanian fundamental law does not comprise more
favorable provisions. This new provision confirmed doctrinal
opinions affirming the domestic legal primacy of the
Constitution, irrespective of the differing positions of normative
acts ratifying human rights treaties.

Considering the fairly well-articulated mechanism which
had regulated the inter-relationship of domestic and
international law within the Romanian legal order, as well as
the fact that EU founding treaties are sui generis international
acts, it would have been better if their incorporation into the
Romanian normative system had followed pre-existing rules.

% “If a treaty Romania is to become a party to comprises provisions

contrary to the Constitution, its ratification shall only take place after
the revision of the Constitution.”

“Where any inconsistencies exist between the covenants and treaties
on the fundamental human rights Romania is a party to, and the national
laws, the international regulations shall take precedence, unless the
Constitution or national laws comprise more favourable provisions.”

(emphasis added)
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The derived constituent power of 2003 decided otherwise.

The 2003 constitutional revision added to the fundamental
law a special title on Euro-Atlantic integration. Article 148
regulates normative and institutional aspects regarding the
relationship between Romania and the EU and represents a
‘blanket delegation,” a ‘general Community-related clause’
delegating attributions from the state level to a supranational
organization.38

According to the first section of this article, the ratification
of the Romanian accession treaty undergoes a procedure
which renders it atypical and distinct from the exercises of
will by both the legislator and — respectively — the constituent
power. Thus, the law ratifying the accession treaty?? is, both
formally and substantively, a sui generis law, adopted in a
joint sitting of both Houses of Parliament, by a qualified
two-thirds majority of the number of deputies and senators.

This is not a constitutional law in the proper sense of the
term, since it does not fit the category, either formally or
substantively.

In respect of its normative content, it is certainly a law
ratifying an international treaty rather than one seeking to
amend the fundamental law. If the normative content of the
international act to be ratified would comprise provisions
contrary to the Romanian Constitution and a modification of
the latter would thus be needed, according to Article 11 of
the revised Constitution, the ratification procedure would need

B Initially used in the realm of descriptive social sciences, the concept of

supranationalism has, of more recent times, become a part of legal
analysis as well. (Cf. F. Mayer, “The European Constitution and the
Courts”, Jean Monnet Working Paper n°9/2003, http://
www.jeanmonnetprogram.org/papers/03/030901-03.html.

¥ Legea nr. 157/2005, published in M. Of. No. 385/6.05.2005.
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to be suspended and an amendment procedure ought to be
initiated. This procedure would result in a legal act distinct
from the law ratifying the accession treaty.

Regarding the formal criterion, that of the procedure for
adopting this exceptional ratification law, even though the
qualified majority provided by Article 148 is the same as that
needed for the adoption of a constitutional law, namely two
thirds, the numbers differ in these two situations. In the former
case, the majority refers to the compounded number of deputies
and senators; in the latter one, to two distinct fractions of two
distinct numbers (of senators and deputies, respectively).
Besides, given the existence of mediation as a potential step in
the revision process, a similitude of the two procedures cannot
be claimed. In the hypothesis of the failure of mediation during
an amendment process, a vote of three quarters of the total
number of deputies and senators would be needed to settle
the divergencies between the two Houses of Parliament.
Therefore, at least from the standpoint of the formal conditions
to be fulfilled, and referring only to the legislative procedure,
insofar as a comparison could be made, the ratification law is
inferior, with respect to its legal force, to constitutional laws.

Also in respect of the formal requirements to be met, i.e.,
the majority needed to adopt the different kinds of laws
composing the Romanian normative system, the ratification
law can be distinguished from both organic and ordinary
legislation, inasmuch as the required quorums based on which
the respective majorities are computed differ from each other:
in the first case, the quorum is formed of the total number of
all parliamentarians, whereas in the latter, it comprises of
distinct, House-specific, numbers. If we seek, nonetheless, to
compare the absolute figures resulting out of the calculation
of the majorities necessary to adopt the various types of
legislative acts in relation to the number of senators (143) and
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deputies (328), it results that the law ratifying the Romanian
accession to the European Union needs a higher number of
favourable votes — in absolute figures — than organic and
ordinary laws. From this comparison, we can conclude that
the ratification law has a higher legal force than these two
other types of legislation. If we add to this purely formal
criterion the substantive one regarding the respective natures
of the social relations which are being legally regulated, we
can safely conclude that the transfer of attributes of sovereignty
and the exercise of state powers in association with other states
prevails over the respective normative domains of organic or
ordinary legislation.

The above factual analysis naturally results in the
conclusion that the legal act by which Romania joins the Union
has within the Romanian legal system a force inferior to the
Constitution and to constitutional laws, but superior to organic
and ordinary laws. Nonetheless, the law by which Romania
has acceded to the Union remains essentially a treaty ratification
law, which could have followed the generally applicable
procedure for such legislation, especially as this procedure
had already been perfected by the 2003 amendments.*°

The different path followed by the 2003 derivative
constituent power creates an almost baroque normative act
structure, comprising: (i) the Constitution and constitutional
laws, whose supremacy over all other normative acts was

“° Due to reasonable considerations of editorial limitations, the (not at all
uninteresting or unconsequential) issue of constitutional review of
international treaties under the revised 2003 Romanian Constitution
will not be treated here. In this respect, it should be remarked
nonetheless that the constitutional screening mechanism is still at an
inchoate stage of development (as noted by the Venice Commission
for Democracy through Law, http://www.coe.ro/pdf/CDL-
AD(2002)021-¢.pdf).
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confirmed by the 2003 amendments; (ii) the accession law
and the laws ratifying revisions of the constitutive treaties,
according to Article 148, Sections 1 and 3 of the amended
Constitution; (iii) organic laws and laws ratifying international
treaties, with the proviso, regarding the latter, that, if they
comprise human rights-related norms, they prevail,
enforcement-wise, over the former normative category; (iv)
ordinary laws and laws ratifying international treaties, with
the proviso, regarding the latter, that, if they comprise human
rights-related norms, they prevail, enforcement-wise, over the
former normative category; (v) emergency (‘constitutional’)
government ordinances; (vi) (‘ordinary’) government
ordiances, etc.

We could conclude from the above arguments that the
Treaty establishing a Constitution for Europe will acquire, in
the Romanian system, the legal regime set forth by Article 148
Section 3 in the revised Constitution, namely, it will be
incorporated following prior parliamentary debate.

Nonetheless, the legislator of 2005 decided otherwise.

B. An Implicit and Premature Ratification of the Treaty
establishing a Constitution for Europe

EU accession is a politically, legally, and institutionally
complex process. From a legal benchmark, the closest legal
proxy for the accession process is not the convention (which
results out of consensual negotiations) but the contract, since
the candidate state will have to obey, upon accession, a
pre-established legal framework in whose definition it played
no active part. This reality is translates legally into the
harmonization obligation we are accustomed to call by the
name of “acquis communautaire”. Harmonization represents
a relatively long process of legislative adoption, adjustment,
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and abrogation, by which Candidate States seek to reach a
high degree of compatibility between domestic legislation and
the acquis. Unfortunately, due to the attitude of some of the
Romanian authorities, some questions must be raised with
respect to the local understading of the scope of domestic
obligations throughout this process, as harmonization acquires,
more and more, the character of a wholesale transfer of the
acquis. Sometimes the process is distorted to the point of
caricature, as legal texts as simply translated from secondary
Community law into domestic legislation (irrespective of
whether the translated legal acts had or not originally been
normative acts).

Beyond the various and more or less legitimate state
practices regarding the acquis, the important fact deserves to
be well-noted that Candidate States have a modest leeway in
this process.

One of the few variables still within the purview of
Candidate States is fixing the precise moment by reference to
which the legislative harmonization process can be considered
final, during accession negotiations. In other words, Candidate
States can establish, in agreement with the European
Commission, the deadline by which the acquis must be
harmonized with internal legislation. This date has the role of
a yardstick only in respect of the accession negotiations.
Naturally, within the EU, the process of adopting new norms
of secondary European law will continue, whereas Member
States will have to constantly adjust their legislation
accordinagly. For candidate states, the obligation of accelerated
legislative harmonization regards only a part of the acquis,
namely that already adopted by the institutions of the Union
up to the accession-related point of reference. Legal norms of
Community law adopted after this moment are no longer the
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object of the harmonization process undertaken in view of
the accession obligation.

This legal regime applies to secondary European law, as,
with respect to the founding treaties of the EU, negotiations
between candidate states and the supranational organization
are finalized with the adoption of the accession act. Accession
is legally closed by a treaty modifying the original treaties of
the EU, and which, in order to be operative, needs to be ratified
by all Signatory Parties, i.e., all the Member States and the
former Candidate States. This is yet another example
confirming the fact that the EU depends on the will of its
member states and that the accession act represents the result
of a negotiation undertaken on an equal footing by equally
sovereign states.

The Romanian Accession Treaty has a particularity which
cautions a more careful scrutiny. Thus, by the Accession Treaty,
Romania made in fact two alternative decisions, among which
choice rests on a contingency over which the Romanian state
has no control whatsoever. The Romanian accession will have
the legal significance of ratifying the founding European treaties
unless the Treaty establishing a Constitution for Europe does
not enter into force prior to the date of accession. Alternatively,
if on the date of accession the Treaty is already operative, the
Romanian state will be taken to have ratified this (rather than
the prior) constitutive treaties of the European Union.

Such an alternative expression of will begs the following
question: when did Romania actually negotiate the accession
to the Treaty establishing a Constitution for Europe?

It is true that Romanian representatives took part in the
debates of the European Convention, but these representatives
had only been granted observer status. They could only express
opinions and had no decisional competences whatsoever. The
adoption of the final text of the Treaty was made without their
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votes being cast, which in fact means that the will of the
Romanian people over the text adopted was left unexpressed.
If within the member states debates on the legitimacy of both
this document and the EU as such are being carried, these
debates are all the more necessary in Romania, where the
ratification of the document went unobserved.

It is equally true that in the precise period of time when,
in the member states, debates regarding the Treaty had reached
their high water-mark, the attention of the Romanian public
was focused on the domestic Constitutional amendment
process. One of the main purposes behind the 2003
constitutional revision process was the adaptation of the
legislative framework, and more particularly of the Constitution
itself, to the needs of EU integration. The two processes of
constitutional revision took place in parallel, both figuratively
and literally. Whereas the Treaty sought to propose solutions
to the various challenges regarding the legitimacy of the Union,
the Romanian constitutional amendments only operated an
adaptation to a changing political and legal context, statically
recording the context, without taking account of the
transformations. To wit, Article 148 in the revised Constitution
is illustrative of this stagnant conception of the EU and attitude
with respect to the relationship between domestic and
Community law. Thus, the constitutional provision regarding
the precedence of “mandatory community regulations” over
“the oppositive provisions of the national laws” did not take
account of the provision of Article 1-6 in the Constitution
Treaty.*! Article 148 in the amended Romanian Constitution
explicitly sets forth three conditions, based on which this

4 Seethe commentary on Article 148 in M. Constantinescu, A. lorgovan,

I. Muraru, S. Tandasescu, ,Constitutia Romaniei revizuita”, Editura ALL
Beck, 2004, Bucharest, pp. 328-35.
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precedence is operative: (i) the community regulations must
be mandatory — which does not include all secondary law; (ii)
they must take precedence only over the oppositive provisions
of domestic legislation (not all domestic legislation, and only
‘oppositive’ as opposed to simply ‘incompatible’ national law
provisions); and (iii) “in compliance with the provisions of the
accession act” (which act, however, says nothing of the matter).
By comparison, Article I-6 provides for a general precedence,
of all Community regulations, whether primary or secondary
in nature, over the entire normative system of a member state,
albeit only “in exercising competences conferred on the
Union.”

It is clear that Romania vouched to apply the Treaty as
soon as the latter would enter into force, outside any
authentically democratic debate over this treaty. The premature
ratification of the Constitution Treaty is not expressly provided
in the accession treaty but can be derived by way of
interpretation (which renders this ratification implicit). The
final clause of the first section in Article 2 of the Romanian
accession treaty expressly provides that, should the Treaty
establishing a Constitution for Europe not become operative
by the day of the accession, Romania will become a part to
this treaty on the date when the latter enters into force.*? It is
true that ratification seems to be conditional, as it depends
apparently on the entry into force of the Treaty establishing a

4 According to Article 1, Section 2, of the EU Accession Treaty, Romania
and Bulgaria become parties to the Constitution and the EURATOM
treaties, as amended. This provision needs to be read in conjunction
with those of Article 2, according to which, should the Treaty not be in
force by the accession date, Romania and Bulgaria become parties to
the founding treaties of the Union, as amended; in this latter situation,
Articles 1, Sections 2 to 4 would apply from the (subsequent) date of
the entry into force of the Constitution Treaty.
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Constitution for Europe prior to the actual date of the Romanian
accession. On closer analysis, it can be observed, nonetheless,
that this condition only regards the temporal succession of the
two treaties, and not the binding legal effects of the ‘European
Constitution” in Romania. Ratification of the Constitution Treaty
by Romania already took place once the accession treaty was
ratified, yet the actual entry into force of these two treaties in
Romania will take place in a decisional sequence that can no
longer be controlled by the Romanian state.

In other words, the Treaty establishing a Constitution for
Europe would have been inserted into the internal legal order
of the country without having passed though the democratic
filter of parliamentary debates, even though its compatibility
with the provisions of the fundamental law would not have
been analyzed and without any possibility or occasion for the
Romanian public to become informed of all this.

The premature character of such ratification is all the more
obvious as Romania agreed to adhere to a treaty with respect
to which both future fate and final version are uncertain.
Obijective reality, validating Professor Joseph Weiler’s prior
‘Realpolitik assessment’ of the situation, has shown that the
rejection of the Treaty in France and the Netherlands has
rendered its entry into force (by the initially foreseen deadline)
uncertain and, at any rate, has cast serious doubts on the
present version of the document. Romania adhered to an
international agreement which is as of yet not valid legally
and uncertain normatively.

It is hard to specify what features of this treaty could justify
this peculiar preferential juridical treatment in domestic law.
It is, however, certain that the numerous doctrinal reservations
expressed with respect to this document are reasonable caveats,
whose legitimacy ensues precisely from this preferential
treatment.
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DAS TERRITORIUM ALS ELEMENT
DES EUROPAISCHEN STAATES

Marius BALAN

In seiner bekannten, seit mehr als einem Jahrhundert
formulierten Drei-Elemente Lehre, betrachtet Georg Jellinek den
Staat aus zwei Blickwinkeln: sowohl von dem Gesichtpunkt der
Wirklichkeit, wie auch von dem der Normativitat, in einer
soziologischen Hinsicht aber auch in einer juristischen. Der Staat
ist die ,mit urspriinglicher Herrschermacht ausgerustete
Korperschaft eines seShaften Volkes” oder die ,mit urspriinglicher
Herrscharmacht ausgestattete Gebietskorperschaft”.!

In Jellineks Auffassung, sind die drei Elemente des Staates
Territorium (Staatsgebiet), Staatsvolk und Staatsgewalt. Obwohl
in den nachsten Jahrzehnten zahlreiche Einwande gegen eine
solche Lehre wie auch gegen die bei ihrer Ausarbeitung
angewendete Methodologie vorgebracht worden sind, hat sich
die Drei-Elemente-Lehre in der juristischen Literatur
durchgesetzt, indem sie ausdrticklich oder stillschweigend in
den meisten staats- und volkerrechtlichen Hanbtichern und
Lehrbiichern tibernommen worden ist.

' Georg Jellinek, Allgemeine Staatslehre, dritte Auflage, unter Verwertung

des handschriftlichen Nachlasses durchgesehen und erganzt von
Walter Jellinek, Berlin, Verlag Julius Springer, 1921 (Erstauflage: 1900),
S. 183 (ferner: G. Jellinek, ASL).
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Beziiglich des Staatsgebiets ist hervorzuheben, dal Jellinek
den personenrechtlichen — und nicht sachenrechtlichen —
Charakter des Verhiltnisses des Staates zu dessen Territorium
betont; die Erkenntnis dieser Tatsache sei — so Jellinek — eine
der wichtigsten Errungenschaften der modernen Staatslehre.
Aus juristischer Sicht, erscheine das Territorium eindeutig als
imperium und nicht als dominium, da die Vermischung der
beiden Sphdren eines der wichtigsten Merkmale der
mittelalterlichen Rechtslehre sei. Seine Lehre ist ausschlieRlich
auf den modernen Staat anwendbar, nicht aber fir die
,mittelalterlichen” oder auf die ,antiken” Herrschaftsgebilde.3

Es gibt hauptsdachlich zwei Griinde weshalb die
Drei-Elemente-Lehre heutigentags neu zu bewerten ist. Erstens
hat die Entwicklung der internationalen Gesellschaft wichtige
Umwandlungen auf der politischen, wirtschaftlichen, sozialen
und kulturellen Ebene mit sich gebracht. Der Staat wird
,entterritorialisiert”, die Staatsgrenzen werden immer
durchdringbarer und die territoriale Souverdnitat nimmt
unablassig, gegen Mitte des 19. Jahrhunderts unvorstellbare,
Beschrankungen hin. Der internationale Menschen- und
Minderheitenrechtsschutz, Umweltschutz, der Luftverkehr, die
Freiheit des internationalen Handels, die internationalen
Organisationen, wie auch die Durchfiihrung von deren
Beschlisse in eigentlich souverdanen Gebieten wie
Kriegsverhitung oder Wiederherstellung des Friedens sind nur
einige der die Herrschaft und Kontrolle des Staates tber sein

2 AaO.,S. 404.
3 Siehe Helmut Quaritsch, Staat und Souverdnitit, Athenium Verlag,
Frankfurt (M.), 1970, S. 22-26.
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eigenes Gebiet relativierende Faktoren. Formal, bleiben die
Staaten auch weiter souverdn. Die oben erwdhnten
Einschrankungen werden meistens frei, durch volkerrechtliche
Vertrage (bernommen und das AbschlieBen von
Handlungsfreiheit einschrankenden Vertrage stellt bekanntlich
keinen Verstos gegen die Souverdnitdt dar, sondern ist
vielmehr eine konkrete Auerung der Souverinitit.* Immerhin,
zwingt die blofe Masse der Einschrankungen der
Handlungsfreiheit der Staaten zu einer Neubewertung des
Bildes einer auf souverdnen mit ,dichten” Staatsgrenzen
ausgestatteten, Staaten ruhenden Weltordnung, die fast beliebig
Uber die auf eigenem Staatsgebiet sich befindenden Personen
verfligen.

Eine kohdrente und ausftihrliche aus der Doppelperspektive
des Volkerrechts und der Staatslehre durchgefiihrte Erérterung
dieser Frage wurde am Ende des 20. Jahrhunderts in einer
Habilitationsschrift von Stefan Hobe unternommen.®> Der
Kolner Professor vertritt das Modell eines ,offenen
Verfassungsstaates”;® die Offnung bezieht sich sowohl auf die
internationale Zusammenarbeit wie auch auf die regionale
Integration. Der Begriff ist absichtlich als Antithese zum
,geschlossenen Handelsstaat” Fichtes formuliert, d.h. zum
Staatsbegriff des bedeutendsten philosophischen Vertreters des
Nationalstaates.”

4 Siehe in dieser Hinsicht die Entscheidung des Standigen Internationalen

Gerichtshofes im Wimbledon Fall (1920).

Hobe, Stefan, Der offene Verfassungsstaat zwischen Souveranitit und
Interdependenz. Eine Studie zur Wandlung des Staatsbegriffs der
deutschsprachigen Staatslehre im Kontext internationaler
institutionalisierter Kooperation, Duncker & Humblot, Berlin, 1998.
Der Begriff ist von von Klaus Vogel gemiinzt worden (Klaus Vogel, Die
Verfassungsentscheidung des Grundgesetzes fiir eine internationale
Zusammenarbeit, Tubingen, J.C.B. Mohr, 1964).

7" Fichte, Johann Gottlieb, Der geschlossene Handelsstaat, 1800.
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Obwohl dadurch die politische Realitdt der Gegenwart
nicht restlos erfasst worden ist, entspricht der Begriff des
,offenen Verfassungsstaates” besser den Herausforderungen,
die die rechtlichen und politischen Strukturwandlungen der
letzten Jahrzehnte hervorgabracht haben. Die innerstaatlichen
Auswirkungen der ,Permeabilitdt” des Staates gegentiber dem
EinfluB der internationalen Gemeinschaft und der
supranationalen Gebilde bestehen hauptsdchlich in
Subordonierung und Einfligung des Staates in der jeweiligen
transnationalen Rechtsordnung, indem Fremde und
Minderheiten durch Nichtdiskriminierungsgebot den
Staatsbiirgern bzw. den Mehrheiten allmdhlich gleichgestellt
werden, Aufgaben und Zwecke des Staates (Wohlfahrt,
Sicherheit, Sozialhilfe, individueller Freiheitsschutz)
zunehmend internationalisiert werden usw.

Die Kennzeichen des offenen Verfassungsstaates sind — so
Hobe — Abwesenheit einer ausschlieSlichen Zustandigkeit zur
Durchfiihrung der (herkbmmlichen Staats-) Aufgaben,
Wechselbeziigigkeit der internationalen Uberformung des
verfassungsstaatlichen  Binnenprofils  und  der
verfassungsstaatlichen Vorgaben fiir die Ausgestaltung der inter-
und supranationalen Erfiillungsebene, Fortbestand des
staatlichen Gewaltmonopols, Identitdtsstiftung und ,Offenheit”
als Staatszweck.?

Aus dieser Perspektive wird das Begriff des Staatsgebietes
—wie auch im Fall der Rechtsnatur der EU — in einer bivalenten
Form benutzt, indem die statischen, auf eine territorale
Bestimmung der Staatenverbindung hinweisenden Elemente
gleichzeitig mit den dynamischen, die Staatsgrenzen
tberwindenden Elemente betrachtet werden. Im Zentrum
dieser Betrachtung stehe die das Grundkonzept der

8 Hobe, Stefan, aaO., S. 421-424.
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europdischen Integration darstellende gegenseitige Garantie
der Freiheiten des Gemeinsamen Marktes.” Die Aufhebung
der Zollgrenzen wie auch der Zollkontrolle (fiir Schengener
Staaten) durch alle EU-Mitgliedstaaten bindende und deren
Birger unmittelbar vor den innerstaatlichen Gerichten
erzwingbare Rechte gewdhrende Vertrage schlieft die
Méoglichkeit aus, dal’ die Mitgliedstaaten die Staatsgrenzen und
Zollwesen betreffenden gesetzlichen Vorschriften der
Auslibung der oben genannten Rechte entgegenhalten. Das
bedeutet selbstverstandlich noch nicht dald ein einheitliches,
die Staatsgebiete der Mitgliedstaaten ablésendes europdisches
Territorium gebildet worden ist. Das betrachtliche Ausmafs
der Regelungszustandigkeiten der EU-Organe, insbesondere
durch  Verordnungen, beeinflut immerhin die
Gebietsauffassung der politischen Gemeinschaft, indem auf
einem bestimmten begrenzten Gebiet ein gemeinsames Recht
gliltig wird; dadurch sind die Vorasusstezungen der Bildung
eines durch gemeinsame europdische Grenzen bestimmten
Raumes erftillt. Das gilt insbesondere fiir die Grenzkontrollen,
Asyl und Einwanderung betreffende Politik.'® Andere wichtige
Befugnisse — z.B. der diplomatische Schutz der im
Hoheitsgebiet der Drittstaaten sich befindenden EU-Biirger!!
—werden auch weiter von den jeweiligen staatlichen Behorden
wahrgenommen. Die statische Hypostase ist in den der
Achtung der Identitat der Mitgliedstaaten gewidmeten
Vorschriften wie auch in den Grundsdtzen der begrenzten
Einzelermachtigung und der Subsidiaritat (Art. F, Abs. (1) des
EU-Vertrages, bzw. Art. 5, Abs. (1) und (2) des Europdischen

9 Hobe, Stefan, aaO., S. 335.

Fur den gegenwartigen Stand der Fragestellung, siehe Art. 111-265-268
des Vertrages Uber eine Verfassung fiir Europa.

" Siehe auch Art. I-10 Pkt. ) desselben Vertrages.
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Gemeinschaftsvertrages) zu finden.'? Das ,Territorium” der
EU ist noch von den Staatsgebieten der Mitgliedstaaten
abgeleitet (Art. 299 EGV). Man kann aber eine sichtbare
Offnung des Territorium der Mitgliedstaaten bemerken, da eine
dynamische Anschauung und Vorstellung des Staates
gegentlber der statischen, durch ,Abdichtung” und Isolierung
gekennzeichneten Auffassung desselben tberwiegt. Die
gegenseitig institutionalisierte Gewahrleistung der Marktfreiheit
hat die Grenzen innerhalb der Union bemerkenswert
durchldssig gemacht, ohne sie vollstindig zu beseitigen. Die
Grenzen gelten noch beziiglich derjenigen Zustandigkeiten,
die nicht den gemeinschaftlichen Organen tibertragen worden
sind und weiter den Mitgliedstaaten zustehen.

Ein anderer Grund fiir die Neubewertung der staatlichen
,Drei-Elemente-Lehre” betrifft die Neugestaltung des
Machtgewichts auf der Weltebene wie auch die Neubewertung
des Verhiltnisses zwischen Macht und Recht. Carl Schmitts
Einsicht ist hier insbesondere hervorzuheben. Fir den
deutschen Staats- und Volkerrechtler ist der Bezug auf den
Raum entscheidend fiir ein gerechtes und griindliches
Verstandnis des Rechts, als einer vorziigsweise raumhafter
Ordnung. Es geht um einen neuen ,Nomos der Erde”. In dieser
Hinsicht ist das Werks Carl Schmitts!? aufschluffreich, vor

2. Hobe, Stefan, aaO, S. 336.

13 Die in dieser Hinsicht wichtigsten Weke Schmitts: Vélkerrechtliche
Grolsraumordnung mit Interventionsverbot fiir Raumfremde Méchte,
Erstauflage: Deutscher Rechtsverlag, Berlin und Wien, 1939; 4. Aufl.,
Berlin, Leipzig und Wien, 1941; Der Reichsbegriff im Viblkerrecht, in
,Deutsches Recht”, 1939, S. 341 f.; Raumrevolution — Vom Geist des
Abendlandes, in ,Deutsche Kolonialzeiting”, 1942, S. 219 f.; Reich

92



Das Territorium als Element des europdischen Staates

allem weil er in das Verhaltnis zum Raum den Schlissel fiir
das tiefsinnige Verstandnis des Rechts als einer im hochsten
Grade erdgebundener Ordnung sah.

Das der deutschen evangelischen Theologie entommene
und hier im Sinne einer ,Ordnung” gebrauchte (und unter
Umstanden auch ,Recht”, ,Regel” oder sogar ,Entscheidung”
bedeutende) Wort ,Nomos” taucht 1933-1934 in den Schriften
Schmitts auf. Der Nomosbegriff bezieht sich auf eine substanz-
und raumhafte Ordnung, als Gegensatz zu dem von ihm
verhohnten formalen Gesetzesbegriff des in der Jurisprudenz
des 19. Jahrhunderts vorherrschenden Positivismus.'*

Im Folgenden werden wir uns kurz auf zwei geschichtliche
Begriffe beziehen, mit deren Hilfe Versuche einer Darstellung
von konkreten, den europdischen Raum betreffenden,
Ordnungen unternommen worden sind. Es handelt sich um
lus publicum europaeum und um Schmitts ,volkerrechtlichen
GrofSraum”.

Der Ausdruck lus publicum europaeum ersrcheint im 18.
Jahrhundert und wurde von Mably im Umlauf gebracht. In

und Raum — Elemente eines neuen Volkerrechts, in ,Zeitschrift der
Akademie fiir Deutsches Recht”, 1940,S. 201 f.; Der Nomos der Erde im
Vilkerrecht des lus Publicum Europaeum, Greven Verlag, Koln, 1950.

4 Martti Koskenniemi, The Gentle Civilizer of Nations. The Rise and the
Fall of International Law 1870-1960, Cambridge University Press,
2002, S. 415. Der Autor widmet ein Kapitel Carl Schmitts
Volkerrechtslehre, die parallel mit dem Werk Hans Morgentaus erortert
wird. Es ist gerade das Endkapitel (S. 412-509 ) des Buches, in dem
abschliefend der Fehlschlag des auf ,Formalismus” ruhenden
klassischen Volkerrechts und die Akzentsetzung auf Hervorhebung
der Machtverhdltnisse dargestellt wird.

15 Gabriel Bonnot de Mably, Le Droit public de I'Europe, fondé sur les
traités, 1748. Dieses Werk ist viel besser bekannt als das gleichnamige,
zwei Jahre friiher von einem Spanischen Autor veroffentlichte Buch.
Siehe Wilhelm Grewe, Epochen der Weltgeschichte, Nomos
Verlagsgesellschaft, Baden-Baden, 1984, S. 47-48.
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Schmitts Auffassung erscheint der Staat im Nomos des [us
publicum europaeum als die die neue zwischenstaatliche
eurozantrische Raumordnung tragende GroRRe. Gleichzeitig
verwandelt der mittelalterliche Kriegsbegriff sich in einen
nicht-diskriminierenden Begriff und neue volkerrechtliche,
hauptsachlich die Meersesfreiheit und Gebietsanderungen
betreffende Sonderregeln werden herausgearbeitet.'® Die
,geistige Substanz” dieser Volkerrechtsordnung umschliel$t
zugleich einen Komplex von Werten, Uberzeugungen,
empirischen Regeln, die auf eine eigenartige Art und Weise
amalgamiert worden sind. Hier findet man monarchische
Solidaritat, Vorstellungen tber die politische Ordnung,
innerstaatliche Verfassungsordnungen wie auch das
anspruchsvolle Berufsethos eines standigen, auf einem hohen
professionellen Niveau gebildeten Diplomatentum.!” Diese
Ordnung ist sehr weit entfernt von der Idee eines aus
universellen und abstrakten Rechtsnormen bestehenden
Systems. Sie enthdlt auch politische Grundsitze — z.B.
Gleichgewicht der Mdchte in Europa — wie auch komplizierte
Regeln der Thronfolge. Der enge, seit dem Westfdlischen
Frieden offenbare Zusammenhang zwischen der
Verfassungsordnung in den das Deutsche Reich bildenden
Staaten und der europdischen Staatenordnung bildet ein
anderen wesentlichen Bestandteil dieser Ordnung.'8

Der Begriff einer ,volkerrechtlichen Grofsraumordnung”
stellt eine forcierte Ubertragung der Monroe-Doktrin auf die
politischen Umstdande in Europa des Jahres 1939 dar. Das
gemeinsame Element beiden Doktrinen besteht in dem
Vorhandensein eines Raumes, der viel weiter als die Grenzen

6 Carl Schmitt, Der Nomos der Erde, S. 111-186.
7" Wilhelm Grewe, aaO, S. 339.
8 Ebd., S. 339-340.
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der jeweiligen Hegemonialmacht reicht, innerhalb dessen
formal souverdne Staaten sich an den politischen
Entscheidungen der flihrenden Macht ausrichten und sich an
sie anpassen. Dieser Macht kommen weitgehende
Zustandigkeiten zu, insbesondere in Hinsicht auf Verteidigung
gegen dulere, raumfremde Machte. Jeder Eingriff seitens einer
solchen Macht wird grundsatzlich als feindlich betrachtet.
Zugleich gilt (und fiihrt u.U. zu gravierenden Sanktionen seitens
der Hegemonialmacht) auch jeder Versuch eine innerstaatliche
Verfassungsordnung aufzuerlegen, die von der Ordnung
anderer Staaten dieses Raumes erheblich abweicht als
feidndlich.

Der Unterschied zwischen diesen Doktrinen betrifft erstens
die Zustimmung der zur Teilnahme an der jeweiligen
Regionalordnung berufenen Staaten. Die freiwillige
Zustimmung an der Annahme der amerikanischen
Schirmmacht in der westlichen Hemisphare kann fiir den
grolbte Teil des 19. (wie auch fiir einen betrachtlichen Teil des
20.) Jahrhunderts kaum in Frage gestellt werden. Im Gegenteil
glaubten sich die meisten der unter Reichweite der
Hegemonialanspriiche des nationalsozialistischen Deutschland
stehende Staaten vielmehr bedroht; sie nutzten jede
Gelegenheit und alle diplomatischen Mittel aus, um Garantien
und Hilfe seitens der ,raumfremden Machte” gegen die
angebliche Schirmmacht zu bekommen.

Der Zweck dieser heftig, sowohl von Gegnern der
NS-Regierung wie auch von einigen deren Anhdnger
kritisierten Theorie der GrofSraumordnung besteht
hauptsachlich in der Befestigung der bereits erzwungenen
Machtpositionen und weniger in einer vorweggenommenen
Rechtfertigung der kiinftigen Eroberungen. Die spateren
aullenpolitischen und militarische Handlungen Hitlers
widersprachen offensichtlich den Grundsdtzen und
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Forderungen der ,Grollraumordnung”; es ware auch schwer
vorzustellen gewesen, dals die Machttrager eines totalitaren
Staates ihr Verhalten an den von Rechtsprofessoren in der
akademischen Fachliteratur formulierten politischen Geboten
richten.

Immerhin, stellen in vielerlei Hinsicht die Theorie der
EnfluBsphdren wie auch die ,realistiche” Erorterung des
Volkerrechts und der internationalen Beziehungen eine
Umformulierung einiger Thesen der ,volkerrechtliche
Grofsraumordnung” Carl Schmitts dar.

Die Unanwendbarkeit oder bzw. die Unangemessenheit
solcher Auffassungen an dem Fragenkomplex des heutigen
europdischen Raumes ist u.a. auf den Umstand
zurtickzuftihren, dall diese eine lange Geschichte von
Eroberungen, Aneignungen und Angriffsakte einzuverleiben,
ja zu rechtfertigen mussten.

Die politische und volkerrechtliche Ordnung der
Nachkriegszeit unterscheidet sich wesentlich von den
Ordnungen der Vor- und Zwischenkriegszeit; das gilt vorztiglich
fur die ,Erstarrung” des territorialen statu-quo. Anders als die
durch Nationalititenprinzip legitimierten Gebietsanderungen
1919-1920 - die trotz mancher gerechtfertigter Einwdande
grundsatzlich unter Befragung der betroffenen Bevélkerung oder
zumindest unter Berticksichtigung von deren vermuteten Willen
stattgefunden haben —, wurden die Grenzanderungen 1945 mit
viel weniger Ricksicht auf solche Formen unternommen.
Infolgedessen birgt jedes Bestreiten der neuen Zustinde ein
bedeutendes Gefahrpotential fiir den Weltfrieden und fiir dessen
Fortbestehen. Die Art und Weise, in der das Selbstbestimmungs-
prinzip heute angewendet wird, wird durch die Bestimmungen
der UNO-Charta, der Resolution Nr. 2625 / XXV (1970) der
UNO-Generalversammlung wie auch der in Helsinki 1975
verabschiedeten SchluBakte der KSZE (OSZE) geprégt. Die
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territoriale Unverletzlichkeit der Staaten hat jederzeit den
Vorrang, es sei denn die Menschenrechte der Betroffenen sind
schwer und langzeitig verletzt worden, etwa durch stindige
Verweigerung der politischen Reprasentation derselben bei
Verabschiedung von wichtigen, sie betreffenden Entscheidungen.
Auf realpolitischer Ebene, die sich am klarsten in der
Raumordnung widerspiegelt, gilt vornehmlich das
vorherrschende Interesse der Sicherheit und der Stabilitat.

Im Gegensatz zu den konkreten, ,realistischen”, oft sich dem
Zynismus anndhernden Behandlungen der europdischen
Raumordnung (und der Weltordnung im Allgemeinen)
kennzeichnet sich das gemeinschaftlich-europdisches
Staatengeflige durch eine entschiede Absage an jeden
Machtanspruch oder jede Machtbestrebung. Trotz einer solchen
rhetorischen Absage verschwinden auch die unangenehmen,
frommen politischen Absichten widersprechenden, Tatsachen
und Machtzustande nicht.

Die Praambel des Vertrages fiir eine Verfassung Europas
sieht einen ,privilegierten Raum gemeinsamer Hoffnung” vor,
in dem das ,in Vielfalt vereinte” Europa, unter Achtung der
Rechte des Einzelnen und dem Bewuftsein der Verantwortung
gegeniiber zuktinftigen Generationen, die besten Chancen
bietet das ,grofse Unternehmen” des gemeinsamen Schicksales
und der europdischen Integration fortzufiihren. Dem Wort
,Raum” kommt hier keine strikt territoriale Bedeutung zu.

Die Vorschriften des IV. Kapitel Dritter Teil (Der Raum
der Freiheit, Sicherheit und Justiz: Art. [11-257-277) sind
ebenfalls hervorzuheben, unter besonderer Berticksichtigung
der Bestimmungen Uber Grenzkontrolle, Asyl und
Einwanderung.

Die sparlichen Hinweise auf raumbezogenen Aspekte in
den oben erwdhnten Vertrag geniigen nicht die fir die
Ausarbeitung einer kohdrenten Auffassung tber das
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europdische Territorium. Wir glauben aber dafs diese Ansitze
eines ktinftigen Weiterentwicklung darstellen, die im Prozeld
allmédhlicher Kristaliseierung einer solchen Auffassung
berticksichtigt werden konnten. Gleichzeitig, sind wir der
Meinung, dals ein solches — stillschweigend angenommenes
oder als selbstverstanlich  vorasugesetztes -
Territoriumverstandnis mufs die Bildung eines eigentlichen
europdischen Staates vorhergehen. Anders als beim
Zustandekommen des Nationalstaates, wo der Raumfrage eine
sekunddre Bedeutung beigemessen worden ist (das Territorium
wurde volksbedingt definiert, als historischer Raum in dem
ein Volk entstanden ist und sich entwickelt hat), zwingt die
Diffikultat der begrifflichen Festlegung eines ,europdischen
Demos” zur Notwendigkeit der Ausgrenzung, Entwerfung oder
Erfindung eines europdischen Territorium, wovon
voruasgehend, das europdische ,Volk” definiert werden
konnte.

Die Bedeutung der oben angefiihrten Vorschriften besteht
nicht im Inhalt der Regelung (obwohl Fille einer
verfassungsrechtlichen Verankerung der Grundsdtzen der
Einwanderungspolitik selten vorkommen); vielmehr ist der
Umstand, daf8 Europa (neben den USA) ein Raum darstellt ,in
dem man einwandert” von Interesse. Dieser empirisch leicht
tberprifbare Umstand bildet an sich ein unterscheidendes
Merkmal zwischen den Integrationsfahigen Landern und den
aullerhalb diesen Prozesses bleibenden Staaten. Ein solches
Kriterium ist selbstverstandlich sehr strittig; seine Relevanz
kann sehr bald verblassen. Immerhin ist die Entdeckung oder
Erfindung eines anderen Kriteriums zur Unterscheidung des
Europdischen vom Raumfremden noch schwerer; die
Schwierigkeit ist nicht groRer als im Fall der Bildung eines
europdischen ,Demos”, der als Trager der souveranen Gewalt
durch seinen Willen die Autoritdt der gemeinschaftlichen
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Organe demokratisch legitimieren kann. Die europdische
,Verfassung” sollte, in einem nicht mit tbertriebenen
Erwartungen zu begleitenden Mals, einen beschleunigenden
Faktor der politischen Integration der Volker Europas und der
allmahlichen Bildung eines europdischen ,Demos”
darstellen.?

Das universelle, auf den Grundsidtzen des Rechtsstaates,
der parlamentarischen Reprdsation und der Achtung der
Menschen- und Grundrechte ruhende Ethos der europdischen
Demokratie muf8 durch konkrete Bestimmungen temperiert
und fixiert werden, indem das in einer durch Interssendiversitit
oder sogar -gegensdtze gekennzeichneten Welt vorhandene
bestandigkeitsgefihrdende Potential moglicherweise
vermindernt wird.

Die Homogenitit des ,europdischen Raumes” — wie auch
die Homogenitat der Bevolkerung — ist eine wichtige
Voraussetzung dessen Abgrenzung von den nicht-europdischen
Raumen. Um eine wirkliche Homogenitdt hervorzubringen,
ist das geographische Kriterium erforderlich aber nicht
zureichend. Andere mogliche Kriterien einer solchen
Homogenitdt des europdischen Raumes sind:

- die gemeinsamen, auf rechtsstaaliche Prinzipien,
Gewaltenteilung, parlamentarische Reprdsentation, Achtung
der Menschenwiirde und Freiheit des Einzelnen ruhenden
politischen Traditionen;

9 Siehe diesbeziiglich, Dieter Grimm, Integration by Constitution, in
“I-CON International Journal of Constitutional Law”, Volume 3, Nrs
2-3, S. 193-208; wie auch Armin von Bogdandy, The European
constitution and European identity: Text and subtext of the Treaty
establishing a Constitution for Europe, in “I-CON International Journal
of Constitutional Law”, Volume 3, Nrs 2-3, S. 296-315.
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- ein relativ uniformer wirtschaftlicher Wohlstand, infolge
der Gewdhrung der Grundrechte, der Achtung der Freiheit
der Initiative, der Grundsatze der Konkurrenzfreiheit wie auch
der Zusammenarbeit und Solidaritdt der europdischen Staaten;

- ein umfangreiches System sozialer Versicherung, und

- das Vorhandensein von sdkularisierten politischen und
rechtlichen Strukturen als Folge einer langen geschichtlichen,
duch christliche Traditionen und Institutionen gepragten
Entwicklung.

Die EU-Mitgliedstaaten wie auch die zur Integration
berufenen Lander unterscheiden sich durch das Vorhandensein
einiger — wenn auch nicht aller — diesen Merkmale von den
raumfremden Staaten. Diese Position stellt aber nicht einem
endgliltig erworbenen Status dar. Merkmale wie
wirtschaftlicher Wohlstand oder Wirksamkeit des
Sozialversicherungsystems konnen gelegentlich an Bedeutung
verlieren, je nach der konkreten Gestaltungsfahigkeit der
politischen Entscheidungstrager der EU oder der
wirtschaftlichen Leistungen der Mitgliedstaaten. Die Fahigkeit
der Union, den Prozels der politischen Integration der
Einzelnen wie auch der Gesellschaften der Mitgliedstaaten
durchzufiihren, wird entsprechend gemindert. Vorausgesetzt,
dald in der Zukunft nichts unerwartetes hinzukommt, stellen
diese Faktoren gleichzeitig AusschlieBungskriterien fiir den
grundsatzlich mit den Forderungen der Europdischen Union
nicht zu versohnenden Staaten und Gesellschaften dar. Der
Umstand, dal$ EU ein Raum, ,in den man einwandert” 20, ist,

2 Die Tatsache, daB Europa heute ein Raum ist, ,in den man einwandert”,
gehort selbstverstandlich zur Sphare der Kontingenz. Ein solcher —
kaum im vorletzten Jahrzeht des 20. Jahrhunderts sichtbar eingetretener
— Umstand kann immerhin ein Faktor zur Bildung und Verstirkung
einer europdischen politischen Identitdt darstellen, genauso wie fiir
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gilt — und kann auch in der Zukunft gelten — als Zeichen des
politischen, sozialen, wirtschaftlichen und kulturellen Erfolgs
des Projekts Europa; der Beweis wird auf eloquente Art und
Weise von den zahlreichen Personen geliefert, die ,mit den
Fiulken abstimmen”, indem sie die erheblichen Risiken und
Kosten der Anpassung an einen fremden Kulturraum dem
Verbleiben in den politischen Gemeinschaften ihrer
Herkunftslandern vorziehen.

Schluf¥folgerung

Als Element des Staates — soweit wir auch weiter noch (mit
den erforderlichen Berichtigungen und Anpassungen) der
Drei-Elemente-Lehre Jellineks treu bleiben — stellt das
Territorium eine Voraussetzung der staatlichen politischen
Einheit dar. Genauso wie das Volk, kann das Territorium als
klar sich abzeichender Raum nicht durch Verabschiedung
einer gesetzlichen Normierung — sei es auch eine Verfassung
— hervorgerufen werden.

Das Vorhandensein eines ,privilegierten Raumes
gemeinsamer Hoffnung” oder eines ,europdischen
Territoriums” ist ein faktischer Zustand, der der vollstandigen
Staatlichkeit der Europdischen Union vorhergehen mul.

Anders als bei der Erorterung des menschlichen Faktors
der Staatsbildung — d.h. das Zustandekommen eines
europdischen ,Demos” —, wo wir uns oft durch eigenen
Hoffnungen, Wunschvorstellungen und Vorhaben geblendet,

den modernen Nationalstaat die politische Identitat auf Grund der
sprachlichen, ethnischen, kulturellen oder religiosen Gemeinschaft
entstanden ist, indem solchen kontigenten Merkmalen zunachst
gelegentlich und vereinzelt, danach systematisch und absichtlich eine
entscheidende politische Bedeutung zugemessen worden ist.
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tauschen konnen, zeichnet die Vorbringung der raumlichen
Dimension am klarsten die Machtverhdltnisse und die
faktischen Leistungsgrenzen der politischen und rechtlichen
Strukturen auf. Obwohl in einer durch internationale
Interdependenz, Verringern der Bedeutung der nationalen
Grenzen und Globalisierung der wirtschaftlichen, finanziellen
und politischen Entscheidungen gekennzeichenten Welt die
menschlichen Tatigkeiten und Beziehungen nicht mehr einem
gewillen, fest umgrenzten Raum zuzuweisen sind, ist der
Mensch, als Subjekt (oder Opfer) staatlicher
Erzwingungsgewalt, auch weiter dieser Gewalt in einem
solchen begrenzten Raum physisch zuganglich.
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WHAT DID THE UNION ABANDON
THROUGH THE CONSTITUTIONAL
TREATY?

Valentin CONSTANTIN

In 2003, on the occasion of a colloquium organized by
the French-Romanian College of European Studies, |
commented on a legal provision in the Draft Constitution
Treaty, which was at the time presented by the Praesidium of
the Convention on the Future of Europe as a natural and
unproblematic normative consequence of its law-making
mandate. Contrariwise, | still consider it to be the greatest
novelty brought forth by the Treaty and this is all the more
true as the norm constitutes, in all respects and purposes, an
unforeseeable juridical innovation. | am referring to the present
Article 1-60. At that moment, in 2003, my intervention had
gone for the most part unobserved, perhaps also due to the
fact that | had envisioned and built my query against a
theoretical background much too remote from the discussions,
that of the opposition between two antithetical models of
constitutional legitimation, as advocated by Carl Schmitt and
Hans Kelsen in the third decade of the past century.

| will attempt in what follows, building on my past
arguments, to investigate, firstly, whether the innovation of
the Convention is supported by the reasons adduced in its
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defense; secondly, if we should find that such were not the
case, what could be the significance of this decision; and,
thirdly, whether we can identify any predictable consequences
entailed by it.

1. Article 1-60: A Surprising Development

As commonly known, the presidency of the Convention
was entrusted to an impetuous politician, Valéry Giscard
d’Estaing, of whom it is said that once, during an electoral
campaign, he would have affirmed: “It is either me or the
chaos.”! Valéry Giscard d’Estaing had already been involved
in the drafting of a constitutional-type European regulation.
He served in 1990, apparently as a result of his own initiative,
as special rapporteur of the Committee for Institutional Affairs
of the European Parliament authorized to define the principle
of subsidiarity. His preferences for a fédéralisme stabilisé
(entrenched federalism) did not influence the final form of the
Maastricht Treaty.? He did, however, manage to rehash some
of the old ideas about subsidiarity and the competences of the
Union into the final form of Article 1-12 of the European
Constitutional Treaty. D’Estaing was, therefore, well-versed in
European institutional matters; we could thus venture to opine
that he introduced the voluntary withdrawal clause in full
awareness of its foreseeable consequences. The Giscardian

' See Guy Hermet, Poporul contra democratiei, Institutul European,

lasi, p. 117. See also Tony Judt, Postwar. A History of Europe since
1945, p. 729: ,Following a certain amount of (by now familiar) lobbing
from Paris the presidency of the Convention was asigned to the ageing
but ever-vainglorious Valéry Giscard d’Estaing .”

See Ken Endo, Subsidiarity and Its Enemies: To what Extent is
Sovereignity Contested in the Mixed Commonwealth of Europe?,
European Forum, March 1, 2001.

104



What Did the Union Abandon through the Constitutional Treaty?

explanation accompanying the annotated draft of the Treaty
is very brief. It advances that: “many do consider that the
withdrawal from the Union is possible even in the absence of
an explicit legal provision to this effect”. However, as the note
continues, the express introduction of such a provision would
clarify the situation, as it would introduce a specific procedure
of withdrawal from the Union. In closing, it is mentioned that
the voluntary withdrawal clause would constitute “an
important political message for those claiming that the Union
is a rigid entity from which exit is impossible”. Jean Monnet
and Francois Mitterand, his famous fellow Frenchmen, would
have taken particular interest in such a political message. To
wit, the former had explicitly and persistently supported a
Europe from which “no state can unilaterally opt out”,®> while
the latter had declared, on his return from the 1991 Maastricht
European Council, that integration had become utterly
irreversible.*

The motivation assumed by the Convention is fairly
unconvincing and extremely opaque. It does not represent, at
any rate, an achievement in rationality (un tour de raison).
The issue whether the possibility of state withdrawal (an
opt-out) exists is not a question of fact but a legal question. It
is not a political problem, but a juridical matter, at the same
time within the scope of public international law and that of
European constitutional law. The correct statement of the
problem would be probably whether, according to the
constitutive treaties, the unilateral withdrawal does or not
constitute a lawful act. In other words, the question posed is
whether or not public international law allows for unilateral

3
4

See Jean Monnet, Mémoires, Fayard, Paris, 1976, p. 295.
See Charles Zordibe, Histoire de la construction européenne, PUF,
Paris, 1993, p. 343.
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denunciation of treaties which do not expressly provide for
such an eventuality. International law does not relate to the
indistinct opinion evoked by the Presidency of the Convention
but rather to its own system of “norms of recognition”,>
whenever it decides that a given rule represents either an
international juridical norm or a political statement or when
it decides on whether international behavior is lawful or
unlawful. I shall strive to present in condensed form what could
be the answer given by the customary international law to the
problem of unilateral denunciation of a treaty which does not
provide for such an option.

2. Customary International Law and the Vienna
Convention do not Allow, in Principle, Unilateral
Withdrawals

The most recent international law doctrine reserves the
term “denunciation” for bilateral treaty obligations, whereas,
in the case of multilateral treaties, the term “withdrawal” is
used instead. This distinction sheds light on the fact that the
unilateral act of denunciation does not entail (or at least it
does not do so automatically) the demise of a multilateral
treaty.®

Even though international law acknowledges various
hypotheses of treaty extinction, partly voluntary and partly
consequential to international facts (agreement, obsolescence,

> Cf.H.L.A. Hart, The Concept of Law (Oxford: Oxford University Press,
1961).

There are, of course, situations when withdrawal from a multilateral
treaty can lead to its extinction, such as, for instance, when the validity
of a treaty is conditioned upon a minimal number of ratifications and
the denunciation by a state reduces the number of participants under
this threshold.

6
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impossibility of enforcement, etc.), international law doctrine
warrants the conclusion that, prima facie, treaties are
impossible to denounce unless such an option is expressly
provided for in their text.” In 1948, Hans Kelsen published an
article regarding withdrawal from the United Nations
Organization.? Kelsen opined that the that the view of the I-2
Committee, according to which any member of the
Organization would have the right to withdraw unilaterally,
was incompatible with the general principles of the UN Charter.
He concluded that no expert in international law could
possibly admit the right of unilateral withdrawal from a treaty

7 See Brierley, Law of Nations, 2" Edition, 1936, p. 201, assertin
Y p 8

trenchantly: “there is no general right to denounce treaties of indefinite
duration”. See also, in this respect, M. Hackworth, Digest of
International Law, vol. 5, 1943, p. 299, citing Brierley and supporting
his opinion regarding the diplomatic practice of the United States;
Lord Mc Nair, The Law of Treaties, Claredon Press, Oxford, 1961,
p. 493 et seq., pointing out that Great Britain is a party to treaties
concluded more than six centuries ago; Paul Reuter, Introduction au
droit des traités, 3 Edition, PUF, Paris, 1995, p. 147; Jean Combacau,
Serge Sur, Droit international, 3'd ed., Montchrestien, Paris, 1997,
p. 143; Riccardo Monaco, Manuale di diritto internazionale pubblico,
Unione Tipografico Torinese, Torino, 1980, p. 137, etc. For a contrary
view on the matter, Alain Pellet and Patrick Daillier (Droit internaional
public, 7 Edition, LGD), Paris, 2002, p. 306) supporting (in my view,
without arguments) the possibility of unilateral denunciation of
indefinite duration treaties. It is, nonetheless, true that the general
presumption against unilateral denunciation is not an absolute one.
Lord McNair recognizes the existence of an implicit right of unilateral
denunciation, but only insofar as, for reasonable motives, the treaty
must be harmonized with changing circumstances. This would only
be possible, in his view, for one category of treaties, namely those of a
purely commercial nature.

Du droit de se retirer de I"Organisation des Nations Unies, RGDIP,
1948, pp. 5-19.
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regarding which it is possible to establish the intention of the
contracting parties to establish a permanent state of facts. ?

A general presumption of impossibility to denounce
unilaterally a treaty of indefinite duration is supported by the
customary fundamental norm pacta sunt servanda. The
impossibility of denouncing a treaty which does not provide
such an option is an expression of the treaty’s binding legal
force. In this context, the general principle of good faith is
also of the essence. For instance, it is possible that a state or a
group of states would perform in advance a part of their
obligations or would vyield, as a result of the obligations
undertaken by virtue of the treaty, the exercise of specific rights.
They could thus carry the burden of onerous initial costs to
ensure the performance of a common action foreseen as
extending indefinitely or they could self-limit their purview
with respect to select domains. We could hardly conceive (save
in ignorance of the principle of good faith) the notion that the
beneficiary of a common undertaking or the beneficiary of a
self-limitation based on a treaty could decide discretionarily
to withdraw from the political-legal system that accorded it,
directly or incidentally, such benefits.

International practice has also confirmed the illicit
character of unilateral denunciations of treaties of indefinite
duration. Relatively as of recent, in the 1980’s, Senegal
repudiated three of the 1958 Geneva Conventions, to which
it was a party. The 1958 Conventions did not provide for
temporal limitations of their applicability. The UN Secretary

9 ltis noticeable in this respect that the majority of I-2 Committee members

were opposed, during the San Francisco Conference, to the insertion
in the Charter of any provision regarding unilateral withdrawal. The
main argument was that a withdrawal possibility would provide
recalcitrant members with a means to extort concessions from the
Organization under the threat of withdrawal. See Kelsen, supra, p. 5.
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General, as depositary of the documents, refused to register
the withdrawal. He did however make public the declarations
of the Senegalese government, without purporting that this
latter act would produce any legal effect. The Secretary General
considered that, due to the nature of the treaties — of
codification —, the pretension of Senegal to unilaterally
denounce them was non-conformant to international law.

Considering that the quasi-totality of EU Member States
are parties to the 1969 Vienna Convention on the Law of
Treaties, this act must also be, albeit briefly, the subject of our
scrutiny. Article 56 of the Convention makes provision for
denunciation or withdrawal in the hypothesis that a treaty
contains no express provision with respect to extinction,
denunciation, or withdrawal. The Vienna Convention confirms
the general rule of unilateral withdrawal or denunciation
inadmissibility, providing at the same time for two exceptions.
Firstly, the right to unilateral withdrawal exists when the
intention of the parties to anticipate the occurrence of such
an act can be established. This exception is in line with the
principle of interpreting treaties in accordance with the actual
intention of the parties. Secondly, a right of unilateral
withdrawal can be admitted whenever it can be derived from
the terms of the treaty and its subject-matter. These exceptions
are, moreover, accompanied by a clause safeguarding the other
party or, respectively, parties against the eventuality of
impromptu repudiation or withdrawal.

3. Community Law Makes No Provision for Unilateral
Withdrawal from the Union
These two exceptions in Article 56 of the Vienna

Convention refer us directly to European Community
constitutional law. This is due to the fact that both the “common
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intention of the parties” and the “subject-matter of the treaties”
are issues that can only be established by means of a process
of authentic treaty interpretation. In customary international
law, states parties to a treaty posses equally the right to authentic
interpretation. In the EU subsystem, however, states have been
deprived of such a right, due to the fact that the treaties have
instituted an interpretive monopoly in favor of the Luxemburg
Court of Justice. As a direct consequence of this prerogative,
the Court exercises in practice a function analogous to that of
a constitutional court in a federal constitutional system. In one
of its most famous decisions, the 1964 Costa v. ENEL, the court
undertook to stress that “[tlhe transfer by the states from their
domestic legal system to the Community of the rights and
obligations arising under the Treaty carries with it a permanent
limitation of their sovereign rights, against which a subsequent
unilateral act incompatible with the concept of the Community
cannot prevail”.'® This dictum, now an integral part of the
acquis communautaire, qualifies unequivocally the actual
intention of Member States. The Court established also the
fact that constitutive treaties have a special nature, which
distinguishes them from reciprocity, the common defining
characteristic of international treaties. “By contrast with
ordinary international treaties, the EEC Treaty has created its
own legal system which, on the entry into force of the Treaty,
became an integral part of the legal systems of Member States
and which their courts are bound to apply.”'" Community
law doctrine is also, more often than not, unequivocal in this
respect.'> Once the Court has decided the matter with finality,

10 Case 6/64, Flaminio Costa v ENEL [1964] ECR 585, at 593.

" Idem, at 585.

See Jean-Victor Louis, L’ordre juridique communautaire, Commision
des Communautés Européennes, Luxembourg, 1990, p. 72.
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one is forced to observe the conflict that ensues out of the
normative clash between the irrevocable character of
Community membership and a contrary rule inserted in the
Constitutional Treaty. If, hypothetically, the Court in
Luxemburg would be called upon to decide on this conflict, it
could only solve it in favor of its judicial acquis. In my view,
with respect to EU withdrawal, the Constitutional Treaty
operated a de facto revision of Community treaties, through a
circuitous means which eludes the revision procedures
prescribed by the treaties.

4. Community or Society?

If Member States will have, as a matter of fact, for the
future, an absolute right to withdraw from the Union, then
Article 1-60 does not only prescribe their “discretionary right
to separation” but also marks the divorce between the
Communities engineered by Jean Monnet & Friends and the
Union designed by Valéry Giscard d’Estaing & Associates. This
is a clean break with the past of an Economic Community
whose purpose was its own continued and continuous
integration and the project of a Union which does no longer
serve the purposes of a community but rather those of a society
dominated by reciprocity. The distinction between community
and society as types of human association was clearly elaborated
by J. Macmurray: “The intention involved in society lies beyond
the nexus of relation which it establishes. In community it
does not. It follows that society is a means to an end, while
community is an end in itself.”!3 Should one accept the thesis
that a community of states can be a purpose in itself, then,

B Georg Schwarzenberger, “The Three Types of Law,” 53 Ethics 90 (Jan.

1943).
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undoubtedly, a right to unilaterally withdraw serves the
purposes of a different type of association. Nevertheless, the
purposes of a society encompass both “the conciliation of
divergent interests” and “reaching the common goal”.
Otherwise put, whenever a Member Sate would lose the
meaning of the common goal or would doubt its effectiveness,
itwould be free to leave with short ceremony the society which
it had joined when motivated by the effectiveness of that
common goal. The Union according to Giscard d’Estaing will
resemble a joint-stock company wherein and wherefrom
shareholders enter or exit as a direct function of the
convergence of individual interests with the common goal.
This is a manner of repudiating discretely the much too
intrusive federalism of the founders.

If we do not reduce realists to a common denominator, as
the category of those who believe that international order results
solely out of spontaneous consolidation of power relations,
then, functionalists could also be joined (by analogy) to their
position. Both the global functionalism of David Mitrany and
the federalist functionalism of Jean Monnet could be placed
without any reservation within the realist camp. At any rate,
Jean Monnet perceived himself as a pragmatist, no more than
an inspired man of deeds. Neither of them believed that peace,
i.e., international political stability, could be pursued and
attained by models of “political-constitutional” integration.
Monnet had followed closely and knew in great detail the
evolution of the League of Nations. Quite clearly, one had to
try something else. The realist premise theorized by David
Mitrany was that the functions of a sovereign state were
relatively separate (political from economic functions most
especially). It had been evident for quite a while that an entire
group of state economic activities could be directed much
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more efficiently at an international rather than at a national
level. The first international organizations with apolitical
attributions had already proven their effectiveness, whereas,
conversely, political-constitutional frameworks of integration
of the “integration by project” specie had either failed
lamentably (e.g., the League of Nations) or seemed condemned
to failure or —in the very least — mediocre performance. Monnet
was diffident towards the UN or the Council of Europe. He
had also drawn the proper conclusions out of the European
Defense Treaty project and often said that inter-governmental
projects were doomed at birth by the pains and effort
undertaken during the negotiations stage labor to reach
compromise and, later on, would be inevitably paralyzed by
unanimity requirements.'#

The functionalist integration alternative resided in using
federal ‘technique’, at the beginning, only in those domains
which were not susceptible to awaken political resistance. For
Western Europe, this was not a path among others but rather
the sole available option, the only way towards a potential
European federalization or at least towards a “working peace
system” (as Mitrany put it). The problem was defined by the
difficulty of avoiding the alluring calls towards grandiose
experiments and of not provoking the citizenry to vote ex ante,
before having first experienced the benefits of common action
(in other words, not to invite them to vote on ideas but rather
to call upon them to cast ballots on concrete results). The
philosophy of functionalism is beautifully condensed in the
following sentence by William James, often quoted by Monnet:
“We should first continue, and afterwards begin.” The working
assumption of functionalist federalism was that the members

4 Jean Monnet, Mémoires, supra, p. 333.
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of a supranational cooperative venture (states and individuals
alike), once led down the road of supranational integration,
would no longer desire (or could no longer manage) to turn
back. Integration was to foster bonds or loyalties sufficiently
strong to produce the ‘spillover effect’. Functionalists would
have subscribed to Durkheim’s thesis that “solidarity is the
result of men acting together rather than of men thinking
alike.”1

5. Was Functionalism Replaced by a More Realist(ic)

Project?

The fact that the functionalist philosophy of Jean Monnet
was abandoned is not — in essence — utterly surprising. The
indirection of the entire process was undoubtedly embarrassing
for the politicians. Nevertheless or notwithstanding, problems
could also arise from the fact that European politicians seem
to experiment from time to time with flights from the realm of
reality. In the view of many observers, if we were to use
Giscardian jargon, a pure expression of this phenomenon was
the March 2000 Lisbon Declaration of the European Council,
regarding the transformation of the European Union into “the
most competitive and dynamic knowledge-based economy
in the world, until 2010”. | personally do not believe that
anyone was animated by a particular desire to expose himself
to ridicule until 2010 or earlier. Contrariwise, everything was
motivated rather by a diffuse belief that the European Union
can effectively, as someone put it “allocate authoritatively any
values” within the regional economic system, irrespective of

5 Cited cf. David I. Kertzer, Ritual, politicd si putere (Ritual, Politics, and
Power) (New Haven: Yale University Press, 1988), Univers, Bucharest,
2002, p. 89.
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markets or of the power held by the Union itself in the global
economic system.

To sum up, the EU democratic deficit argument is
essentially that the European peoples did not (do not) have
direct influence over the main decisional institutions of the
Union (the Council and the Commission) and that, moreover,
these institutions are not responsible to the Union citizenry.
The consequence is that “the Western European peoples have
a reduced feeling of identification with the EU and are not
loyal towards its institutions”.'® To some, the definite proof of
this lack of loyalty is “popular resistance, manifest in Denmark
but also in France and Great Britain, to the ratification of the
EU Treaty (Maastricht).” In this respect, the lack of interest of
the Union citizens towards European parliamentary elections
can also be considered as very relevant. Citizen behavior is as
rational as it could be. They assign to the respective elections
a measure of consideration directly proportional to their
interests. For the time being, internal politics affects them both
immediately and with respect to areas of interests much more
directly perceptible than those touched by European politics.

The question still remains whether it does make any sense
to speak of a “democratic deficit” or of a “democratic excess”
in the case of the EU. The European Communities, the
European Community, and now the European Union, have
been/are sub-systems of international law. Their existence is
derived directly from the reality of sovereign states, which are

16 See Robert Gilpin, Economia mondiald in secolul XXI(The Challenge

of Global Capitalism. The World Economy in the 21st Century,
Princeton: Princeton University Press, 2000), Polirom, 2004, p. 164;
Stanley Hoffmann Sisiful european. Studii despre Europa: 1964-1994
(The European Sisyphus. Essays on Europe, 1964-1994, Westview
Press, Inc. 1995), Curtea Veche, Bucharest, 2003, p. 451 et passim.
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and have remained the only law-making subjects of
international law. The idea according to which peoples can
express their will on the international scene independent of
their states is juridically inconsistent. The rhetoric of the UN
Charter Preamble (“We, the peoples of the United Nations...”)
should not delude anyone. An association of states can be
qualified as democratic when its members are politically
organized as liberal democracies. Thus, in a conversation with
Lord Dahrendorf, Felipe Gonzales confessed: “I have looked
at a map of international organizations and have discovered
that only the European Communities have never had a
non-democratic member.” In this vein, an international
organization guarantees new members support for their own
democratic options. “Democratic deficit”, on the other hand,
is measured as a function of the stability or instability of the
compounded democracies. The European Council, the
Council, the Commission, the Court, all these institutions have
democratic legitimacy. Could or should this legitimacy be a
direct rather than derived one?

In a different sense, the democratic character of an
organization is measured as a function of the degree to which
the organization or its component bodies reflect in their
structure or membership the principle of member equality. In
this acception, obviously, the UN is not a democratic
organization, as its main decision body ensures and perpetuates
the superiority of five members only (democratic deficit). This
was also the case, in a different setting, with the League of
Nations. The Plenum of the UN, conversely, exacerbates the
principle of equality (democratic excess), conferring upon the
vote of a micro-state the same legal force as that of the vote of
a super-power. Evidently, such a body, wherein the voting
power of a micro-state overcomes in the range of hundreds of
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thousands of times the decision-making power of another
member state, can only be enabled to make an insignificant
number of binding decisions, in marginally important areas
of competence. Hence, the academic supporters of the UN
General Assembly, by launching the idea that the opinions
issued by the Assembly could metamorphose into juridical
norms, had in fact triggered deplorable consequences for the
science of international law. To sum up, any time a collective
body of an international organization is authorized to make
binding decisions, voting equality is pondered to take into
account a number of criteria (population, GDP, participation
quota), imposed by the specificity of that international
organization. Only when votes are thus pondered does the
organization possess a democratic grounding.

What is the situation of the Union? In its specific case,
only positive voting rights are pondered. Negative voting is
governed by the principle of absolute equality. In all cases
when unanimity is a requirement (i.e., all decisions with ‘high
politics” implications), the negative vote functions as a unit
veto. Did anyone ever mention that, for this very reason, the
EU evidences a “democratic excess”, as the existence of
unanimity confers upon the smallest unit, even one benefiting
from all the possible safeguard clauses, a discretionary vote?

Once perceived, theorized, and assumed, the “democratic
deficit” became a constant preoccupation. The main remedy
to this perceived problem was the supporting of the European
Parliament into claiming ever newer legislative and control
attributions. With respect to the Parliament, one can affirm
that consensus clearly exists among the various observers:
directly elected by the Union citizens, it does possess,
unquestionably, a democratic legitimacy. One commonly
forgets, nonetheless, that when it votes directly for MEPs, the
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electorate does not elect legislators (as it is the case in national
elections), but rather selects functional representatives
primarily mandated to debate in a European discussion forum
and only secondarily authorized to actas associate law-makers.
There is a certain measure of irony in this general mobilization
to enhance the competence of the European Parliament, in
the name and under the banner of “democratic deficit”. The
promoters of such changes seem oblivious to the fact that, in
foro domestico, the law-making function has devolved upon
the Executive, whereas national parliaments are in reality
law-ratifying rather than law-making bodies. Otherwise put,
national parliaments validate and give their blessing to
legislation that bypasses them rapidly, sometimes once it had
already been enforced for quite some time, due to prior
legislative delegations. National parliaments are the custodians
of legislation rather than the authors of it. Yet, this democratic
deficit at the national level does not preoccupy anyone
seriously. It is thus rather strange that European
parliamentarians, who possess limited functional legitimacy,
claim law-making attributions which are denied by political
reality to national MPs, the ones who can actually assert, in
their respective national jurisdictions, genuine legislative
legitimacy.

The argument could perhaps be made, in refutation, that
my presentation of the facts obfuscates the reality that the
founders of Europe have instituted parliamentary assemblies
(Jean Monnet himself pleaded for direct elections). This is
indeed true, yet it should be noted that the initial intention
was not to transpose tale quale the democratic model from
the national integrated law system into the international
subsystem setting. The assemblies of the functionalists had an
explicit “consultative” status. The role of dual democratic
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control (state and -respectively — citizenry) over an
organization that spends less than 1% cumulative GDP is at
least unapparent. Jean Monnet himself did actually deplore,
on the occasion of the ECSC Treaty ratification, the slow pace
of parliamentary procedures, which — in his words — “have
their own rituals and rhythms”; he did not believe that the
ensuing protractions were justified and offset by the needs of
democratic accountability.!”

| mentioned already that the electoral attitudes revealed
by the Maastricht and Constitutional Treaty national ratification
referenda were taken to represent yet another edifying example
of the “democratic deficit” problem. Yet, to read the results of
a referendum as evidence of lack of loyalty towards institutions
is, in this respect, illogical. Repeatedly questioned via the
Eurobarometer (between 1985 and 1997) with respect to the
growth of the integration level, of foreign affairs politics, of
security and defense (all of these are politically sensitive areas),
the EU citizens were overall favorable towards deeper
integration. They have thus implicitly validated the activity of
common institutions. Studies and polls confirm the predictions
of David Mitrany, namely that citizens are perfectly capable
to identify domains characterized by interdependence, which
cannot be properly governed at the national level.'8 Otherwise
put, it seems like the citizens have an acute sense of subsidiarity.

The reality is that the referendum, as a political instrument,
such as it is perceived and promoted (among other institutions)

17
18

See Mémoires, supra, p. 424.

See Russel J. Dalton and Richard C. Eichenberg, “Citizen Support for
Policy Integration”, in Wagne Sandhottz and Alec Stone Sweet,
European Integration and Supranational Governance, Oxford
University Press, New York, 1998, pp. 250-82.
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by the European Parliament,'? and as it is provided by national
constitutions, is inadequate to the task of supporting a modern
liberal democratic system. As it has once been noted,
democracy by referendum is not the same as direct democracy.
It is true that a referendum, just like direct democracy, bypasses
the need for intermediaries. Yet, the demos does not actually
interact, just like it does not interact in the functioning of a
representative democracy. Whenever the demos can actually
assemble, a referendum operates as an instantiation of direct
democracy. It is self-evident what levels of social organization
could recommend the usage of this decision-making tool.
Hence, European politicians choose to ignore that that
democracy by referendum is from the onset a zero-sum game:
the majority takes it all, the minority loses everything. The
referendum is, therefore, an illiberal means of decision-making,
right from the start. Moreover, another important fact is also
ignored. The politically informed public never really exceeds,
statistically speaking, 10 % of the electorate, whereas a
referendum presupposes, by definition, a clear and firm
decision of an informed electorate. Consequently, the idea
that a referendum can be repeated is in the very least
contradictory. The fact that a referendum left Norway outside
the Union can only indicate that certain juridical techniques
in the European states constitutional toolbox are, if perhaps

" To European politicians, this seems to be the apex of democratic
legitimacy. The European Parliament strenuously recommended using
referenda to ratify the Constitutional Treaty, even to states whose
constitutional systems do not require this procedure for ratification.
Consequently, consultative referenda were recommended to be used
by such states. See European Parliament, Report on the
constitutionalisation of the Treaties, 12 October 2000, A5-0289/2000,
p. 16.
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not utterly obsolete, then at least unsuited to the task of
conducting international relations of the EU integration sort.

6. An Ever Larger, More Unpredictable Union

Should the opt-out clause be considered as a “constitutional
effect” of the Union enlargement? Was the extension
implicated in one way or another by this option? It is certainly
true that the contrast between the 10 ex-communist new
member states and the old members is rather stark. It is probably
true that the success of the Community rested on the small
number of international actors involved, on their relative
homogeneity, and on an acquired experience of dialogue
within a structured framework.?? The preferences and/or
behavioral rigidities of the older members were predictable.
The new members seemed much less predictable, if we
consider only their mysterious revolutions “without
revolutionary elites, without ideologies, and without mass
organization.” 2! Yet, political fears relative to their loyalty
are just as little justified as the fears related to their allegedly
negative impact on the Western labor markets. In my opinion,
the cause of integration is the existence of an implicit
agreement between the EU and the ex-communist candidates,
relative the status of the latter as “weaker European states”.
Entering the EU, the Easterners wish for nothing other than
escaping their former selves. It is what Konrad Adenauer
identified, in the course of a private conversation, as the main

2 See Oran R. Young, Comment on Andrew Moravcsik. A New Statecraft?
Supranational Entrepreneurs and International Cooperation,
International Organisation, 53, 4, Autumn, 1999, p. 809.

See Klaus von Beyme in Manual de stiintd politicd, Robert E. Goodin,
Hans-Dieter Klingman, ed. Polirom, 2005, p. 458.
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German motivation for joining the community designed by
Jean Monnet.?? The Westerners, relatively “strong” states due
to a presupposed high level of socio-political cohesion,
perceive the weaker states group at the periphery of the Union
as a potential source of regional instability. They consider that
the weakness of ex-communist states is due to the rhythm of
development imposed on them by the bipolar equilibrium
system. They also believe that these laggards can be led unto
the path of reforms, towards an acceptable level of political
and economic homogeneity. In other words, a subsidiary
agreement also exists, to the effect that — post-accession —
everyone will more or less meet almost all the criteria which
had once been harshly imposed accession requirements. It is
here proper to credit Lord Dahrendorf, who once said that
“international organizations, the European Union included,
are more renowned for their desire to acquire new members
than for their firmness of principle.”?3

Yet, why would there be need for a formal possibility of
abandoning the project to be granted overly recalcitrant
members? Albert O. Hirschman offered a suggestion when he
evoked a technique of dissent restriction in Latin America. In
a period of time when the region was plagued by dictatorships,
states had formed a local norm of international law, known as
“diplomatic asylum”. States allowed the exile of those who
had managed to gain refuge on the territory of an embassy.
Apparently “humanitarian” and presented as such, this norm
would be nonetheless qualified as a “conspiracy to reduce

See Ralf Dahrendorf, Dupa 1989. Morald, revolutie si societate civila
(After 1989. Morals, Revolution and Civil Society, St. Martin’s Press,
New York, 1997), Humanitas, Bucharest, 2001, p. 188.

3 Ibid., p. 188.
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dissent”.?* Personally not a believer in the virtues of
discouraging dissent, | have observed, nonetheless, that the
encouragement of exit is duly appreciated by certain European
experts.?> The possibility of exit is appreciated as a “useful
safety valve” for those affected by the limitations of unanimity
decision-making. Yet | also do not believe that the unanimity
rule can affect at this point anyone, at least insofar and as long
as the Union can function comfortably at different speeds.

To conclude, it is not my belief that the right of unilateral
withdrawal serves either the cause of the Union or the cause
of the member states. | do believe that the Constitutional Treaty
was used as a favorable opportunity to temper the federalists.
Neither do | believe that the abandonment of one of the most
forceful ideas of the Founding Constitution, i.e., that of
permanent membership in the Union, will mark in effect the
demise of the Union. Politically delegitimized, functional
federalism still remains quite alive. The creation of the
European Monetary Union, a federal process protected from
political inroads, is just the most recent example of functionalist
efficacy. It would be more problematic if one would abandon
wholesale, together with functionalism, the realism implied
by it. Other consequences could only arise if what Georg
Schwarzenberger once said, namely that “different intentions
breed different mentalities and different environments” would
prove to be rigorously true.

2 See Abandon, contestare si loialitate (Exit, Voice and Loyalty. Responses
to Declin in Firms, Organisations and States, Harvard University Press,
1970), Nemira, 1999, p. 81.

% See Loukas Tsoukalis, Ce fel de Europd? (What kind of Europe, Oxford
University Press, 2003) Bic All, Bucharest, 2005, p. 249.
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TOWARDS A NEW EUROPEAN PUBLIC
ORDER: THE EUROPEAN CONVENTION
ON HUMAN RIGHTS AND THE EU
CHARTER OF FUNDAMENTAL RIGHTS

Bianca SELEJAN-GUTAN

This article aims to discuss some of the challenges and
mutations of the “Europeanisation” process that takes place
today, both as regards the accession countries to the European
Union and the Member States’ integration itself. My remarks
will focus on the central notion of any statehood paradigm —
the public order/ ordre public — which in the European context
acquires new dimensions and new meanings. Nowadays, this
concept evolves in such a way that it is on the verge of acquiring
a true constitutional nature, although still a sui generis one.

The topic of the contents and extent of the “public order”
at the European level — seen as focused on the fundamental
rights of the individual — is far from being totally new. There
are, however, some new developments in the field, generated
by the tendency to reinforce the European structures altogether,
by different means: the constitutional treaty, the reform of the
European Convention on Human Rights system, the new trends
in the national constitutional jurisdictions, etc.
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1. What is the “European Public Order”?

The notion of public order, characterised as “ambiguous,
uncertain, variable, contingent”,! was defined as “a certain
order established within a given society” or as comprising “the
fundamental requirements of the life in a society.” As for its
European dimension, it was seen, in general terms, as being
“an ensemble of norms perceived as fundamental for the
European society and being imposed to its members.”?

Certainly, one cannot totally dissociate the concept of
public order / ordre public in the national systems from the
European one, but in the present legal and political context of
the European continent, the two have become more and more
intertwined. To wit, a French researcher, Caroline Picheral,
stated that: “it is not a matter of finding a transnational common
denominator, but to see if the interests, imposed by reference
to the legitimate needs of a society, give place to a
supranational European conception on the subject.”? In this
respect, the national qualifications of the notion — legislative,
administrative, jurisdictional — are of little importance. Each
European State is now integrated into a system of values that
justifies the application of a standard relevant to its assumed
specific role within this system. Another meaning of the
European public order was recently found to be the one of

' Frédéric Sudre, “Existe-t-il un ordre public européen?”, in Pierre

Tavernier (ed.), Quelle Europe pour les droits de I’homme?, Bruxelles,
Bruylant, 1996; Frédéric Sudre, “L’ordre public européen”, in
Marie-Joelle Rédor (ed.), L’ordre public: Ordre public ou ordres
publics? Ordre public et droits fondamentaux. Bruxelles, Bruylant,
2001, p. 110.

Idem.

Caroline Picheral, L’ordre public européen. Droit communautaire et
droit européen des droits de I’lhomme, Paris, La documentation
francaise, 2001, p. 15.
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the so-called “institutional Europe.”* This was seen as the most
ambitious in its goals and it seems today to come closer to
such an ambition: to create a common and reinforced standard
of protection of the main and ultimate beneficiary of the whole
European construction: the individual, his peace and
well-being.

And this is the European public order we are talking about
now, with respect to the unified Europe. The content of this
public order is a mixture of common values — common
conceptions, common respect for Human Rights, common
heritage of ideals and principles (as stated in the Preamble of
the European Convention) — and the fundamental rights
themselves as stated in the Convention and interpreted by the
European judges of Strasbourg, thus building a “true European
standard (...) especially in the field of the rights the exercise of
which structures and determines the democracy.”>

It is now clear that the key-concepts of the complex issue
of the European public order are: fundamental rights, common
European fundamental values, democracy and the rule of law.

One must not neglect the idea that any public order needs
an authority to enforce its application. Which would be this
authority in the case of the new European public order?

2. The European Convention on Human Rights — a First
Landmark of the European Public Order
The “constitutional nature” of the European Convention

on Human Rights was the first one to be related to the existence
of a European public order. The Convention was even called,

4 Idem, p. 16.
5 Constance Grewe, Héléne Ruiz-Fabri, Droits constitutionnels
européens. Paris, PUF, pp. 122-124.
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by the most enthusiastic scholars, “a European Constitution in
the field of liberty”® or “a real constitutional charter for the
Great Europe”.”

Therefore, the ambitious task of setting and protecting an
incipient European public order was assumed by the human
rights protection system of the Council of Europe and especially
by the European Convention and the European Court of
Human Rights. The latter affirmed the Convention’s role of
“constitutional instrument of the European public order”.8 The
Court’s self-imposed mission — as a guardian of the
Convention’s system — was from the beginning not only to
“protect” the rights guaranteed by the Convention, but also to
“develop” them, which brings it closer to the mission of a true
Constitutional Court:? developing the rights by adapting the
Convention — seen as a “living instrument” — to the changes
and evolutions occurred in the European society, and even by
“inventing” new rights from the application of the ones
included in the Convention (the right to a healthy environment,
the right to a name, the right to the execution of judgments,
etc.).

This statement of the Court, however, took place only in
1995, although the question whether there was a European
public order has been asked in the doctrine ever since the
1960s: “there is an evolution towards a common European
notion of public order” (Felix Ermacora, 1965); “the law of

6 ). Velu, R. Ergec, La Convention européenne des droits de I’homme,

Bruxelles, Bruylant, 1990, p. 35.

Frederic Sudre, “L’Europe des droits de 'homme. L’Europe et le droit”,
in Droits, no. 14, 1991, p. 105.

8 ECHR, judgment in the case Loizidou v. Turkey, 23 March 1995, §75.
See also J.-F. Flauss, “La Cour européenne des droits de I’'homme
est-elle une Cour constitutionnelle?”, in Revue francaise de droit
constitutionnel, no. 36, 1999, p.711.

127



The EU as the Paradigm of Future European Statehood

the ECHR is a true European public order” (Ganshof van der
Meersch, 1980).7° It also has to be noted that the former
European Commission of Human Rights itself, in one of the
earliest cases brought before it, identified “a public order of
the free democracies of Europe” (case Austria v. Italy, 1961).

The main features of the European public order — seen as
comprising the standards of the European Convention on
Human Rights — are determined in the first place by the Council
of Europe’s goals: to create and maintain a greater unity
between its members, mainly by elaborating and
implementing a standard for human rights protection. Today,
however, these goals must be achieved by a Council of Europe
with 46 member states and over 800 million individuals.
Therefore, one question may be asked: is this system sufficient?
The European public order is also envisaged by the Preamble
of the European Convention, which creates a moral framework
for the Member States, a statement of intentions. This statement,
nonetheless, has no value without the actual actions taken by
the States and by the Court.

The real value in this equation is given by the actual
obligations of the States (as interpreted and developed by the
European Court) assumed by virtue of the Convention’s
provisions, especially in the field of those rights that — to use
the definition-enumeration provided by Héléne Ruiz-Fabri —
structure and determine democracy: freedom of expression,
right to protection from torture and other inhuman and
degrading treatments, the principle of the rule of law
(according to the Court, this principle has a “structuring”
function in the European public order, being a fundamental
principle of a democratic society — case Brogan v. UK).

10 As cited by F. Sudre, in Existe-t-il un ordre public européen?, loc.cit.,
p. 50.
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The role of the Court remains salient; it is underlined
especially by its “positive obligations” interpretations, which
strengthen the standard of protection, by imposing to the States
a “positive” rather than a “negative” view over their attitude
towards the effective exercise of the rights.

Atthe same time, the extraordinary influence of the Court’s
case-law over the internal law and attitude of the States parties
must be stressed. A number of landmark generated substantial
transformations in the domestic law of states like France (the
law of successions after case Mazurek in 2000), the UK (the
banishment of corporal punishments), Belgium (the rights of
the children born out of wedlock), Luxembourg (the civil
procedure after Procola), Romania (the constitutional and legal
regulation of the arrest — conditions of taking the measure only
by a judge, duration, etc. — all after the Pantea judgment; the
right to a fair trial, the right to property, etc.). These are only a
few examples in this respect.

There is no doubt that the law and practice of the European
Convention on Human Rights remain, so far, the main vector
of the “European public order.” The fact that almost all
European democracies are belonging to this system makes it
even more powerful, although the heterogeneity of the legal
systems and mentalities can sometimes create difficulties in
finding a common denominator. However, it is now clear that
the public order we are discussing at this point is founded on
the objective character of the European Convention and
especially on the contribution of the Strasbourg Court to the
affirmation and development of the common values of a
democratic society.

The development of public order has reached such a level
in its relationship with the domestic legal systems that its
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achievement implies today a “neutralization”!" of contrary
external norms, by means of the so-called “exception of
European public order”/ exception d’ordre public européen,
as an application of the classical exception of international
legal order. This means that the national courts can refuse the
application of contrary third-party norms — international
conventions, foreign legislation, foreign judgments — to the
benefit of the direct application of the European Convention.

Following all these developments, one can raise a question:
does Europe need a more reinforced European public order?
How can the European Union be integrated into it?

3. The European Union and Human Rights

How does the European Union “help” the protection of
rights seen as the core of the European public order? Taking
into account that the EU Member States are also parties to the
European Convention on Human Rights and that they have
the same common values and principles, the problem seemed
an easy one. Nevertheless, it was not so, insofar as the issue of
Human Rights protection has been raised with regard to the
application of the Community law without having any legal
support to solve it. The Court of Luxembourg, therefore, had
the difficult task to create a ‘praetorian’ building of rules meant
to offer a stream of human rights protection standards. In a
range of cases starting in 1970, the European Court of Justice
raised human rights to the rank of “fundamental principle of
Community law” (alongside supremacy, direct effect,
subsidiarity, etc.): Internationale Handelsgesellschaft, Nold etc.,

" F. Sudre, L’ordre public européen, loc. cit., p.125.
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inspiration source (as stated in Rutili case, 1975).12

In 1991, the Luxemburg Court stated in this respect:

[Als the Court has consistently held, fundamental rights
form an integral part of the general principles of law, the
observance of which it ensures. For that purpose, the Court
draws inspiration from the constitutional traditions
common to the Member States and from the guidelines
supplied by international treaties for the protection of
human rights on which the Member States have
collaborated or of which they are signatories (...) The
[European Convention] has special significance in that
respect. (...) The Community cannot accept measures
which are incompatible with observance of human rights
thus recognized and guaranteed."

The recognition of the fundamental rights protection as a
principle of the EC law was later consecrated in a Treaty text

(art. F§2 Maastricht, art. 6§1 Amsterdam).

As far as the control mechanisms are concerned, so far,
individuals have limited access to the ECJ as regards the
protection of their fundamental rights. However, the ECJ stated

that

Individuals are entitled to effective judicial protection of
the rights they derive from the Community legal order
(...). The [EC] Treaty has established a complete system
of legal remedies and procedures designed to ensure
judicial review of the legality of acts of the institutions,
and has entrusted such review to the Community Courts

12
13

ECJ, Rutili v. Minister of the Interior, case 36/75 (1975).
ECJ, ERT v. DEP, case C-260/89 (1991).

131



The EU as the Paradigm of Future European Statehood

(...) Under that system, where natural or legal persons
cannot (...) directly challenge Community measures of
general application, they are able, depending on the case,
either indirectly to plead the invalidity of such acts before
the Community Courts under Article 184 of the Treaty or
to do so before the national courts and ask them (...) to
make a reference to the Court of Justice for a preliminary
ruling on validity."

The “public order” nature of the fundamental rights is
reinforced in the EU system by the political guarantee set forth
in the treaties, in its preventive as well as repressive form.
Firstly, the Council can state, with a 4/5 (four fifths) majority
that there is a clear risk of serious violation by a member State
of the principles set forth in article 6§1, including human rights.
Secondly, the European Council can decide, at the level of
heads of state and government, with unanimity, on the proposal
of a member state or of the Commission, and after the
conformity opinion of the European Parliament, the existence
of a serious and persistent violation of human rights, of the
preeminence of law or of the democratic principles by a
Member State (and the suspension of some of the rights of the
State held responsible).

4 ECJ, Union de Pequenos Agricultores v. Council of European Union,

case C-50/00 (2002). See also Fabrice Picod, “Les voies juridictionnelles
de garantie des droits fondamentaux”, in Gérard Cohen-Jonathan,
Jacqueline Dutheil de la Rochere, Constitution européenne, démocratie
et droits de ’lhomme. Bruxelles, Nemesis-Bruylant, 2003, pp. 241-252;
Frédéric Krenc, “La comparaison des systémes de procédure
communautaire avec ceux de la CEDH”, in Quelle justice pour
I’Europe? La Charte européenne des droits fondamentaux et la
convention pour I’avenir de I"Europe, Bruxelles, Bruylant, 2004,
pp. 79-86.
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4. The Charter of Fundamental Rights of the European
Union

All these evolutions from the pure economic nature of the
European Communities, led to the necessity, in the view of
the majority of the member states, fora a single document able
to express the European Union conception on Human Rights,
a document which would be the summum of the common
European values, of the constitutional traditions of the Member
States in the matter and of the previous experience of the Union
itself. This document adopted is now the Charter of
Fundamental Rights of the EU and, at t the same time, forms
the second part of the Treaty establishing a Constitution for
Europe. The founding political and philosophical ideas of the
Charter were drawn from the fact that Europe and its essence
are in a global process of transformation, towards a
strengthened Europe, based on common values (article 1-2 of
the Constitutional Treaty)."

These mutations, from the pure economic and monetary
goals, to the political community of fundamental values,
together with the process of enlargement, led to the conclusion
that the Union needs its own “public order” charter. “Why
this Charter?” one may ask. One of the best answers given to
this question is the one given by Olivier Duhamel: “Because
Europe is not only a market anymore. Because Europe is the
business of its citizens.”'° In the same spirit, one of the main

“The Union is based on the values of human dignity, liberty, democracy,
equality, rule of law and respect of human rights, including the rights
of persons belonging to a minority. These values are common to the
Member States in a society characterised by pluralism,
non-discrimination, tolerance, justice, solidarity and equality between
men and women.”

Olivier Duhamel, Pour I’"Europe. La Constitution européenne expliquée
et commentée. Paris, Seuil, 2005, p. 266.
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artisans of the Charter, Guy Braibant, stated that, with its
adoption, the Union became a part of the “noble cohort of
the institutional ensembles endowed with a Charter of rights”.!”

The actual signature and proclamation of the Charter as
an inter-institutional agreement didn’t bring much
enlightenment as far as the practical component is concerned,
as it has no legal force so far. It was of course included in the
Treaty but it seems that we have to wait longer to see it into
force. The main features envisaged in the drafting of the Charter
were universality, indivisibility and justiciability. Its universality
means that there are rights recognized to any human being
and rights recognized only to EU citizens. It is the
indivisibility'® that makes the Charter quite an original
document for the idea of Human Rights public order, as, by
contrast with the United Nations system and with the Council
of Europe system, it does not make any difference between
the civil and political rights and the economic and social rights,
at least from a formal point of view. Justiciability is the most
important characteristic, as it is essential to any efficient Human
Rights protection system.

It remains to be seen how the Charter will work as a basis
for the development by the ECJ of the new EU public order
after the entry into force of the Constitutional Treaty.

The Charter is, nevertheless, important in and of itself, as
it establishes the Union’s (as it will acquire legal personality)
own public order with respect to the protection of the

Guy Braibant, La Charte des droits fondamentaux de |’"Union
Européenne. Paris, Seuil, 2001, p. 17. See also Jacqueline Dutheil de
la Rochére, “La place de la Charte des droits fondamentaux de I'Union
dans la constitution européenne”, in Gérard Cohen-Jonathan, J. Dutheil
de la Rochére, Constitution européenne, démocratie et droits de
I’'homme, op. cit., p. 231.

Despite the opposition of Great Britain!
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individual. This can be considered a sign of European
statehood, irrespective of whether one blames or praises the
statehood paradigm. One can also see the Charter as an answer
to the opposition of some European Constitutional Courts to
the idea that the Community has an intention to protect human
rights,’? and not in the least, as professor Benoit-Rohmer said,
a “bridge” between Europe and its citizens.?? The Charter was
also considered a “contribution to the progressive creation of
a common culture of the Union’s citizenry”.?! However, one
of the weaknesses of the Constitutional Treaty is that it does
not create judicial remedies especially meant to protect
fundamental rights. As stated in the recent doctrinal literature,
despite some evolutions regarding the widening of the access
to the European judge, it establishes a “complex jurisdictional
system, little accessible to the citizens”.22 In fact, this is one of
the main critiques brought as regards the future EU Human
Rights protection. Besides the restrictive character of the
present judicial remedies before the ECJ (somehow reformed

19" See the Solange I decision of the German Constitutional Court, where

the Court said that the domestic constitutional law has the primacy as
regards Human Rights protection as long as (so lange) there is no
equivalent protection in the Community law; a similar opinion had
the Italian Constitutional Court; later on, in 1986, (the Solange I
decision) the German Constitutional Court recognised that the changes
in the Community legal order allowed a satisfactory protection of
Human Rights: it renounces to control the secondary Community law
as regards Human Rights as long as this protection remains equivalent.
Florence Benoit-Rohmer, Union Européenne, valeurs et droits
fondamentaux. Notes de cours pour le master des droits de I’homme,
Strasbourg, 2005.

Jacques Ziller, La nuova Costituzione europea, Bologna, Il Mulino,
2004, p. 18.

Valere Corréard, “Constitution européenne et protection des droits
fondamentaux. Vers une complexité annoncée?”, in Revue trimestrielle
des droits de I’homme, no.67, 2006, p. 513.
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through certain provisions of the Constitutional Treaty)?3, there
is no special judicial way open to the individuals with a view
to the protection of their fundamental rights guaranteed by
the Charter. The doctrine has already proposed the creation
of such a remedy, especially because it would bring a certain
“autonomy” of the EU system from the ECHR system.?*

Nevertheless, the achieved progress seemed not to be quite
enough for an integrated European public order, since the
Constitutional Treaty also sets forth the obligation of the Union
to adhere to the European Convention on Human Rights.
Therefore, the EU will eventually become a subject of control
for the European Court of Human Rights.

An audacious step has already been taken last year by the
European Court of Human Rights, with the judgment in the
case Bosphorus Airways v. Ireland (2005),2> where the Court
took a strong position on the issue of the EC law’s status with
respect to the European Convention. Thus, the Court accepted
its competence to verify the conformity of a national measure
implementing a rule of the EC law with the Convention. This
was a transitory solution of integration of the two human rights
protection standards, before the envisaged European Union
adhesion to the ECHR. It was even considered a “forced
adhesion” of the EU to the Convention.2°

Article I11-369, which widens the range of acts submitted to the control
by preliminary ruling; Article l1l-365 §4 which widens the range of acts
submitted to the legality review that can be initiated also by natural or
legal persons.

See Valere Corréard, loc.cit., pp. 516-518.

For previous cases regarding the EC law, see: Cantoni v. France (1996),
Matthews v. UK (1999), Senator Lines v. 15 EU Member States (2004).
Jean-Paul Jacqué, “Droit communautaire et Convention européenne
des droits de I"homme. L’arrét «Bosphorus», une jurisprudence
«Solange II» de la Cour européenne des droits de I'homme?”, in Revue
trimestrielle de droit européen, no.3, juillet-septembre 2005, p. 762.
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In this case, the Strasbourg Court had to deal with four
levels of legal order: the national legal order, the EU legal
order, the ECHR legal order and not in the least the UN legal
order, as the EU Regulation that founded the national measure
of deprivation of property was taken in accordance with a
UN Security Council resolution establishing economic
sanctions against the Federal Republic of Yugoslavia.

In its assessment, the Court used the concept of “equivalent
protection” of Human Rights and found that “the protection
of fundamental rights by EC law could have been considered
to be and to have been at the relevant time, ‘equivalent’?” to
that of the Convention system”. And “by ‘equivalent’ the Court
means ‘comparable’: any requirement that the organisation’s
protection be ‘identical” could run counter to the interest of
international co-operation pursued”.?® However, the Court
left a loophole in its assessment of equivalence: it did not
evaluate the human rights guarantees of the EC law wholesale,
allowing thus a case-by-case, piecemeal examination of the
different situations that might arise:

If such equivalent protection is considered to be provided
by the organization, the presumption will be that a State
has not departed from the requirements of the Convention
when it does no more than implement legal obligations
flowing from its membership within the organization.
However, any such presumption can be rebutted if, in the
circumstances of a particular case, it is considered that
the protection of Convention rights was manifestly
deficient.?

7 ECHR, Bosphorus Airways v.lreland, judgment of 30.06.2005, §155.
28 Idem.
2 Idem, §156.
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The Court also reaffirmed the Convention’s role as a
“constitutional instrument of the European public order” in
the field of human rights.3°

The “Bosphorus doctrine” was thus born, that is the use as
a distinction criterion for establishing the responsibility of a
state for human rights violations by complying with its
international obligations, the power of appreciation of the State
as regards the implementation of the respective international
act: in this case, if the State has no power of appreciation in
implementing the Community acts, it will not be responsible
as long as (do we have a European Solange IP! decision?) the
international/supranational organization in question offers an
equivalent protection to the individual rights.

The recognition of the present EU system as equivalent
from the point of view of the fundamental rights protection
was seen as compensating the delay of the entering into force
of the EU Charter and also reinforces the present state of the
European public order. “By its positive attitude towards the
EU legal system, the Court contributes to the emergence of a
European Common Law and facilitates the collaboration
between the legal orders.”3? This “positive attitude” is more
obvious as the Protocol No. 14 of the ECHR provides the
possibility of the EU to become a party to the Convention (in
its article 17).33

D Idem.

31 See also Jean-Paul Jacqué, loc. cit., p. 763.

% Fabienne Kauf-Gazin, “L’arret Bosphorus de la Cour européenne des
droits de I’homme: quant le juge de Strasbourg pallie le retard du
constituant de I’'Union Européenne en matiere de protection des droits
fondamentaux...”, in Europe des libertés, septembre 2005, p. 14.

B A memorandum on this issue was presented by the European
Commission as early as 1976, but it was opposed by a number of
Member States, by reasons of the technical complexity of the adhesion
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This adhesion is, however, not exempt from difficulties,
even though some of them were solved by a Protocole attached
to the Constitutional Treaty, stating that the specificity of the
Union as a supranational organization will have to be
preserved.

In this respect, different questions may be raised: how will
the Union — which is not a member of the Council of Europe
and of its Council of Ministers — be represented in the process
of the execution of judgments? What will be the status of the
Union’s judge with the European Court of Human Rights? A
possible solution is to have a judge from the part of the EU
who would participate in all cases in order to follow the
evolution of the case-law, but having a deliberative vote only
in the cases concerning the Union.34 Last but not least, given
that there is no effective individual access to the ECJ, how will
the admissibility condition of exhaustion of local remedies be
satisfied? Will Article 33, regarding the inter-state complaints
be applicable, since the conflicts between the Union and its
members must be solved within the Union itself?3> All the
solutions to these problems will have to be included in an act
attached to the act of adhesion, in order to avoid any future
discrepancies.

Another sensitive point touched upon in the
above-mentioned Protocol is the one of the competences of
the Union and of its Court: “the adhesion will not affect the

process. Especially the UK, which at the time had not included the
ECHR into its domestic law feared the penetration of the Convention
via the EC law.

Jean-Paul Jacqué, “La Constitution pour I'Europe et les droits
fondamentaux”, in Europe des libertés, aout 2004, p. 12.

For more detils, see G.Cohen-Jonathan, “L’adhesion de |’Union
européenne a la Convention européenne des droits de I’'homme” in
Quelle justice pour I’Europe, op. cit., pp. 74-76.
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competences of the Union.” That is to say, the ECJ preserves
its exclusiveness as regards the control of legality of the EU
law. The Strasbourg Court’s judgments stating human rights
violations will not, as a consequence, imply the nullity of the
Community acts which caused the violations: the ECJ will
establish the consequences of such a judgment.3¢

5. Conclusion

Following all these mutations, we can conclude that the
European public order is on the verge of a multiple-layer
development of the Human Rights protection in Europe after
the Constitutional Treaty: the national law layer; the ECHR-State
layer; the European Union’s own system of Human Rights
protection, to be developed especially in the EC] jurisprudence;
the ECHR-EU layer.

It remains to be seen whether these layers will be able to
generate — paradoxically — the non-use of all these legal
instruments (which is ultimately the goal of any human rights
protection system, to remain idle).

Will we have a unified law of human rights with two
conventions and two Courts? Will the EU Charter and the
ECHR be two sides of the same coin? Will we call “European
law of Human Rights” not primarily the law of the ECHR as
we do now? The future alone will bring the answers to these
questions.

% For more details, see J.P.Jacqué, La Constitution..., loc.cit.
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THE EUROPEAN LEGAL SYSTEM:
BETWEEN MIXED LEGAL TRADITIONS
AND LAW AS CULTURE

Manuel GUTAN

I. European legal system and European statehood

The European political will relies, undoubtedly, on the
legal engine called Community or European Law.! The
inherent link between State and Law is also well known.
Traditionally, from a normativist-positivistic point of view, the
(Nation) State is closely linked to a national legal system.
Likewise, the European Union, a supranational political
construction, rests on a supranational juridical construction.
If one cannot confer to the European political construction
the dimension of a classical (maybe federal) state, one can
neither confer to the European Law the purview of a (state)
legal system. Nonetheless, if we envision a peculiar European
political order — like that of a European federation of nation
States — having the vocation to become in the future a federal
State, we may consider a peculiar supranational legal order
having the vocation to become, in the future, a supranational
State legal system.

! Hereinafter, “Community Law” and “European Law” are used as
synonyms.
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Irrespective of how we choose to label European Law (a
supranational state legal system, a supranational legal order, a
sui generis legal order, an autonomous legal order, a
supranational legal system, a form of quasi-constitutional law),
European Law is a political instrument to achieve political
and economical goals. Therefore, the European political élite
seems to focus, quite naturally, more on the results and less
on the means. Irrespective of limits and specificity, law as an
instrument fits the European political and economical purposes.
Nevertheless, at the European level, this pragmatic view raises
a plethora of problems among lawyers, if the construction of
a European (state) Law is evaluated in terms of legal tradition,
legal culture, legal identity, and legal mentality. The
“culturalist” approach is inevitable and it flows from the
inherent process of “finding”, interpreting, and applying
European law.

If, however, we accept the paradigm of the “state legal
system” as a blue-print for the European legal construction
(irrespective of whether a specific form of European statehood
exists or not), we must cope with all the logical consequences
of this type of approach. In this respect, the edification of a
European (state) legal system must give clear responses to the
requirements of internal coherence, integrity or unity and must
address the challenges of legal pluralism.

The plurality of European national legal systems and
European legal traditions makes of the European legal
construction an ‘obstacles race’. In order to achieve the
political goals, these legal systems and traditions do not just
simply coexist but they get to also interact. The effectiveness
of the European legal construction and, therefore, the
effectiveness of the European political and economic goals
highly depend upon the possibility and success of this
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interaction. Taking into consideration the different levels of
possible interactions (legal or cultural), | shall focus both on
what this interaction means today and on what this interaction
could or should be tomorrow. This is the path between law as
rules and law as culture.

1. Who interacts?

The construction of a European legal order brought
together not only different national legal systems but different
legal traditions identified by specific historical developments
and particular juridical methodologies. Perhaps an order
limited to the Civil law tradition-dominated continent would
have rendered this process more successful and easier to
achieve. The real difficulty occurred when the integration of
the UK and Ireland in the European Community brought the
common law tradition in the EC official legal space. From that
moment on, the construction of the European legal order meant
the “struggle” between the two important legal traditions.

Ill. How do European legal traditions interact?

Getting face to face in the frame of the European Union,
Civil law tradition and Common law tradition are compelled
to interact. This does not mean that the two legal traditions
were isolated of each other and that signs of mutual influences
were inexistent until the European integration. Not once,
dealing with the reform of the national legal systems, English
(Irish) and continental lawyers used the instruments of the
rational or irrational legal import to inspire themselves from
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each other’s legal institutions.? Both legal traditions are
compelled to be aware of their alterity and forced to interact.
Consequently, beyond national legal reforms, the construction
of European law is not just a matter of national political will
but also a matter of political and legal consensus among
European partners. Especially, creating a European law cannot
be a process of legal imperialism as between the Member States
and, therefore, no single national legal solution can be accepted
ab initio. There is no room here for the philosophy of
“conquer...plant the flag and beat up the residents” developed
by the English people.? The appeal to comparative law is almost
compulsory nowadays, as it seems to be the most effective
way towards legal integration.* Thus, making European law is
a political command, but also a serious burden for the legal
élite using a particular law-making method. Only comparative
law can “provide a comparative basis on which to develop a
system of law for all Europe...by taking particular areas of
law...and showing what rules are generally accepted
throughout Europe and whether they are developing on

2 See for details E. ORUCU, “Critical Comparative Law: Considering

Paradoxes for Legal Systems in Transition”, in Nederlandse Vereniging
Voor Rechtsvergelijking, No. 59/1999, pp. 40-43; X. LEWIS, “The
Europenisatisation of the Common Law”, in Transfrontier Mobility of
Law, Edited by R. Jagtenburg & E. Orucu & A. de Roo, Kluwer Law
International, Haga, 1995, pp. 49-50.

3 J. WARD, “The Limits of Comparativism: Lessons from UK-EC
Integration””, in MJECL, no. 2/1995, p. 240

4 See R. DEHOUSSE, “Comparing National and EC Laws: The Problem
of the Level of Analysis”, in AJCL, vol. 42/1994, pp. 762-764; See also
B. DUTOIT, “Essai de synthése”, in The Role of Comparative Law in
the Emergence of European Law, colloquium organized by the Swiss
Institute of Comparative Law, Lausanne, 14-15™ of April 2000,
Schulthess, Zurich, 2002, pp. 185-199.
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convergent or divergent lines”.” In this process, both Civil law
and Common law traditions are implied and evaluated in a
specific [“intersystemic” approach].® Consequently, the use
of comparative law as an instrument for the legal integration
process in Europe inevitably narrows the object of legal
comparison to the European legal traditions and condemns it
to being a “cultural depravation approach”’” where
non-European legal traditions are neglected or even
discriminated.

The recourse to comparative law in the European legal
construction, at both the legislative and judicial levels,8 leads
us on the path of conscious legal receptivity at the national
level, which could make the process of legal contamination
and legal irritation a problem of reciprocity.? In this framework,

> K. ZWEIGERT and H. KOTZ, “An Introduction to Comparative Law,
Third Edition”, Oxford University Press, New York, 1998, pp. 29-30.

6 M. VAN HOECKE, M. WARRINGTON, “Legal Cultures, Legal
Paradigms and Legal Doctrine: Towards a New Model for Comparative
Law”, in ICLQ), vol. 47/1998, p. 533.

7 See J. HUSA, “Emancipation or depravation for the European Legal
Mind? The Contribution of the Legal Traditions Approach”, in MJECL,
no. 1/2006, p. 85. Why would be this “purposive” Comparative Law
interested in other non-European / non-Western legal cultures /
traditions when it gets a lot of trouble with the apparent
“non-converging- European traditions?! The academic debate about
European legal integration, European law and European legal culture
is, almost exclusively, focused on the problems of commensurability,
comprehensibility, convergence, cross-cultural legal fertilization
between common law and civil law traditions.

8 See K. LENAERTS, “Le droit comparé dans le travail du juge
communautaire”, in L’utilisation de la méthode comparative en droit
européen, Presses universitaires de Namur, Namur, 2003, p. 111-168.

9 lused G. TEUBNER's concept of “legal irritation” (see “Legal Irritants:
Good Faith in British Law or How Unifying Law Ends Up in New
Divergences”, in MLR, vol. 61/1998, pp. 11-32) in a particular view.
Generally speaking, all the legal transplants, which are not rational

145



The EU as the Paradigm of Future European Statehood

the so called “functional approach”, focused on a socio-cultural
context, could try to solve the inconveniences of the
incompatibility between the European legal institutions to be
implemented and the legal culture of the receiving national
legal system and can transform the process of legal tuning and
adaptation into a great success.'? This means that the
comparative lawyer must avoid the trap of exclusively
emphasizing the sameness in the European legal integration
process.'!

For those who accept this logic, comparative law a kind
of “legal surgery” which can produce the predicted results if
done by the right person with the right instruments. It is
sufficient to get the political command to proceed. This is why
the European legal system is continuously expanding,
approaching new fields, like civil law, in the process of

(made when organically necessary and by a complete evaluation of
the legal alternatives, internal or external) are legal irritants for a
particular national legal system. In this case, the imported legal solution
can be assimilated and naturally adapted (in this case a legal
transposition will occur) or can be completely rejected. So, | do not
see the “legal irritation” in a totally negative perspective.

The lack of the comparative approach in the European law
construction can lead to rejection by the national legal systems as it
happened in the case of EC Telecoms Liberalisation. See F. R. VAN
DER MENSBRUGGHE, “Comparative Methodology as a Means of
Dissipating Tension”, in L’utilisation de la méhode comparative en
droit européen, Presses universitaire de Namur, Namur, 2003, pp.
41-66.

An exercise of the differentiations at the judiciary level is doing E. H.
HONDIUS in his “The Judiciary: an Obstacle to the Harmonisation of
Civil and Common Law?”, in Comparability and Evaluation. Essays on
Comparative Law, Private International Law and International
Commercial Arbitration, Martinus Nijhoff Publishers,
Dordrecht-Boston-London, 1994, pp. 99-121.

10
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reaching its efficiency and aims.'> On the one hand, the
effectiveness of comparative law is linked to the increasing
statutory power of the Brussels institutions and to the desire of
the political and legal élite to produce the projected economic
and legal changes, including by means of codifications.'> On
the other hand, the awareness of this process faced lawyers
with the problems of the limits, possibility, and realism of such
a legal construction in the European Union.

IV. What are the limits of this interaction?

Discussing the objective limits of the European legal
integration, we are inevitably facing concepts such as “legal
culture” and “legal mentality”. In these respects, law is strictly
linked to a society in which it had been developed and the
understanding of the law in one particular human community
is culturally determined, with no chances of any
epistemological changes. Consequently, within this paradigm,
the convergence between Civil law tradition and Common
law tradition is impossible to achieve, due to the irreconcilable
and unbreakable cultural features of the legal traditions, such
as the nature of legal reasoning, the significance of
systematization, the character of rules, the role of facts, the
meaning of rights and the attitude vis-a-vis the past.”* Although

12 See ). SMITS, “A European Private Law as a Mixed Legal System”, in

MJECL, no.4/ 1998, pp. 328-329.

See T. HARTLIEF, “Towards a European Private Law? A Review Essay”,
in MJECL, nr.1/1994, p. 169. The appetite for centralized unification
of law in the EU by means of codifications goes beyond the literary
limits imposed by art. 95 of the EC Treaty regarding “the establishment
and functioning of the internal market”. Concerns about a European
family law and a European law of succession could prove the
establishment of some new political and juridical goals beyond the
primary Community law.

13
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some formal legal convergence may be achieved, its
effectiveness is doubtful due to its different understanding.!?
The lawyers of the mentioned legal traditions may speak the
same legal language, but they would have no chance to
understand each other because of their different cognitive
views. As a direct consequence of this agnostic theory, the
legal mentality is petrified in a particular society (with no true
chances to change in time under some specific circumstances)
and represents an insoluble and compulsory spiritual state of
mind of each lawyer within the given society. Therefore, it
would be also logical for such a legal culture to be uninterested
in importing legal institutions from other cultures, as those
would be apriorically deemed ineffective.

This use of the concept of “(legal) culture” as an
“epistemology of conflict”'® strikes deeply the optimistic
essence of the legal comparative methodology (in the context
in which all the European legal and non-legal constructions
are a matter of optimism) based on truly understanding
‘otherness” and not just on postulating it. In this context, it
would be perhaps of some use to draw the EU officials” attention
to the illusory legal construction they are undertaking in
Brussels. At the same time, it would be necessary to understand
that European Union is a political and economic construction
built on a juridical quicksand and that the European politicians

4 See P. LEGRAND, “European Legal Systems are not Converging”, in

ICLQ, vol. 45/1996, pp. 64-74.
5 See P. LEGRAND, “The impossibility of Legal Transplants”, in MJECL,
nr. 4/1997, pp. 116-118. See also LEGRAND's “Legal Traditions in
Western Europe: the Limits of Commonality”, in Transfrontier Mobility
of Law, Edited by R. Jagtenburg & E. Orucu & A. de Roo, Kluwer Law
International, Haga, 1995, p. 63-84.
See P. GLENN, “Legal Cultures and Legal Traditions”, in Epistemology
and Methodology of Comparative Law, Hart Publishing, Oxford and
Portland Oregon, 2004, p. 17.
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are trying to move the European wagon towards prosperity by
whipping the ephemeral body of European law. But this would
be a useless attitude: as the European legal integration must
be achieved, there is no reason to make a preliminary
evaluation about the adjustments between law and society.
All that must be done is to discover the problems and try, as
long as it is possible, to solve them.

The discussion about the subjective limits of the European
legal integration leads us to the problem of national legal
identity. According to a few viewpoints, European law must
preserve and respect the national legal traditions and national
legal mentality.'” Also, it seems that, sometimes, it is not the
preservation of the national legal identity that is emphasized,
but the sufficiency of a legal nationalism, according to which
it is not proper for “an adult people” (like the French one) to
be told the law by some remote bureaucrats in Brussels.'® If
“legal unity in legal diversity” means “unity in legal national
vanity”, European legal integration is indeed no subject to
discussion. This attitude proves that the above-mentioned lack
of comprehensibility and convergence between Common law
and Civil law traditions does not represent the real obstacle
for the European legal integration. Legal nationalism and legal
xenophobia are more difficult obstacles to overcome and to
do that we need a change in legal mentality. The specificity of
a national legal culture is not the real problem for the European
legal integration, but the lack of a true understanding of the
necessity of change of the national legal culture and mentality.

See A.-H. HAHN, “The Harmonization of European Private Law
Systems and the Role of Comparative Law”, in /L], no. 30/2002, p. 277.
See F. TERRE, Introduction générale au droit Vle édition, Dalloz, Paris,
2003, p. 248.
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V. Which is the result? Mixed legal traditions as an
integrated European law?

Despite the chimera of European legal systems which are
not converging, postulated by a few skeptical legal scholars, it
is obvious that European law is a living body at the service of
a largely achieved economic prosperity and political balance
in the European Union. European legal construction is a
necessity and, as a consequence, it is undertaken by the
European political and juridical bodies. European legal
traditions are, therefore, commensurable and the process can
be simply explained through the mechanism of the “legal
transplant” theory. If one cause of the legal transplant at the
European level is envisaged, then the “classical” comparative
law should be the proper rational cause for the European legal
integration and used on the large scale by the European legal
élite. It could also provide the authority necessary for the
European integration process.' At the same time, the validity
and effectiveness of the comparative law method are ensured
not just by the logic of rationality, but also by the logic of the
legal cultural families. By undertaking an anthropological and
sociological analysis, comparative law stresses the common
basic values and the common basic worldview of all Western
peoples.?? As a consequence, a common (legal) ideology
already unified civil law tradition and common law tradition
in the same and large Western cultural legal family. These
common ideological foundations are the perfect context for
the European legal construction and they increase the chances
of coping with the need of a European legal culture inside the

9 See A. WATSON, “Legal Culture v. Legal Tradition”, in Epistemology
and Methodology of Comparative Law, Hart Publishing, Oxford and
Portland Oregon, 2004, pp. 2-3

2 See M. VAN HOECKE, M. WARRINGTON, op. cit., p. 515.
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European Union much better than the effort of “chasing” the
“old European jus commune” as a historical argument for legal
integration on the continent.?!

It is true, on the other hand, that the recognition of a
cultural legal family which includes the European legal
traditions does not immediately ensure the existence of a
profound convergence in the European legal system.
Comparative law is a legal integration instrument but,
technically and on the short run, the European legal system
concerns the positive law and much less the legal mentality.
Indeed, legal rules, principles, institutions and structures are
easier and faster to unify and transpose in the law.?? Being a
voluntary, lucid, and rational intersystemic approach,
European legal integration ensures the receptivity of the
national legal systems for the new European Law, necessary in
order not to be overshadowed by an unexpected rejection.

This logic of law as rules brings face to face the European
legal rule and the national legal culture. An expected process
of implementation (of the directives) and interpretation (of the
regulations) of the European legal rules by national legislators
or courts gives birth to a natural process of legal transposition.
Given the existence of different national legal cultures, this
process assumes the inherent different application and
interpretation of the European Law in the Member States. It is

2 F. WIEACKER proposes three essential constants of the European legal

culture: personalism, legalism and intellectualism (see “Foundations
of European Legal Culture”, in AJCL, vol. 38/1990, p. 20 and next). For
the same logic can be cited S. STROMHOLM’s L’Europe et le droit,
PUF, Paris, 2002. It is obvious that this “common ideology” base has,
at his turn, a historical dimension as it has been developed during the
centuries.

See A. WATSON, “Legal Transplant and European Private Law”, in
EJCL, www.ejcl.org/ejcl/44/44-2 .html, vol. 4/2000, p. 9.
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a way to understand legal convergence as a normal adaptation
of the legal rules in the different national legal cultures and, in
the same time, a way to protect the national legal identity in
the frame of a “unity in diversity” philosophy.?? In this context,
European Law must be understood more like a Harmonized
European Law than a Unified European Law. Of course, to
talk about all that supposes a final interest and political will of
the Member State to overlook the political and cultural national
peculiarities and effectively proceed to the implementation of
the European Law.?* This claims also a very important change
in the role of some national Constitutional Courts to review
Community acts and an increase of their fidelity to the European
Union?>.

The main result of this process is the European Law as a
legal mix. Seen as a result of non-imposition of a particular
legal system, this legal mix may be qualified as being pluralist?°.
But, despite the fact that the European legal systems are equally
evaluated, this European Law as a result of mixed legal
traditions raises questions about the equality in chances and
equality in results as a proof of the very thin border between
European legal integration and European legal struggle. There
is a great sensitivity for strict determination of the “civilizations”

B See ORUCU, “Law as Transposition”, in ICLQ, nr. 51/2002,
pp. 207-212; A. WATSON, op. cit. p. 9 and next.
H. P. GLENN, “Harmonization of Private Law Rules Between Civil and
Common Law Jurisdictions”, in Rapports généraux au Xllle Congrés
International de Droit Comparé, Montréal-1990, Les Editions Yvon
Blais Inc., 1992, pp. 87-88; See also T. M. J. MOLLERS, “The Role of
Law in European Integration”, in AJCL, vol. 48/2000, pp. 685-686.
M. ZULEEG, “A Community of Law: Legal Cohesion in the European
Union”, in FILJ, no. 20/1996-1997, p. 637.
% See M. DELMAS-MARTY, Le pluralisme ordonné, Editions du Seuil,
Paris, 2006, p. 102.

2%
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of the common law or the “common-arisation” of the civil
law tradition?” in the European legal construction. The answer
to this problem would clarify the composition of this legal
mix but also the deepness of this specific mixité.

For the moment, a brief examination of the European legal
mix reveals the common law tradition as the favorite candidate
for legal irritation in the European Union.?® Unfortunately,
this irritation frequently manifested itself rather as a dangerous
virus than as a “healthy infusion”, therefore the English law
tended to produce antibodies. Words like “anxiety” or
“confusion” are relevant for the state of mind of the English
judiciary confronted with the things like the “teleological
interpretation” or the “principle of proportionality”.2? This
demonstrates the existence of some limits of comparative law
as a legal panacea and proves that the European legal mix is
far from being “blended” or a “legal purée”. In the same time,
this proves that the European legal construction is not only a
matter of scientific objectivity. The mixité is obvious and it is
hard to say when this will imply a deep transformation in the
English judge’s legal mentality; however, some examples of
deductive interpretation of the European Law and even of the

7 Especially the French lawyers are truly eager to establish the degree in
which the purity of the French law is touched by the European law
and, particularly, by the common law tradition. See M.
DELMAS-MARTY, op. cit., pp. 110-111. At their turn, English lawyers
are sensitive about the vision of “mission civilisatrice” developed by
the French lawyers. See B. S. MARKESINIS, “Our Debt to Europe: Past,
Presentand Future”, in Millennium Lectures: The Coming Together of
the Common Law and the Civil Law, Hart Publishing, Oxford — Portland
Oregon, 2000, p. 62.

% See B.S. MARKESINIS, Foreign Law and Comparative Methodology: a
Subject and a Thesis, Hart Publishing, Oxford, 1997, pp. 181-190.

¥ |.WARD, op. cit., pp. 24-26.
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English domestic law3? may lead us to meditation and hope.
Anyway, it is significant, at the spiritual level, that the new legal
methodology has been received by English lawyers like a natural
and efficient instrument to achieve a specific goal.3! It still
remains the problem of legal transpositions as the deductive
interpretation seems to flow in the direction of the American
version of the Common law system than to the ECJ one.3?
This situation cannot be necessarily explained by concepts
like “legal imperialism”. The inner mechanism of the European
law-making procedure favors the continental statute as the
main legal source, the appetite for codification and the statutory
interpretation (including the travaux préparatoires).>? After all,
the Roman-Germanic legal methodology fits better the
challenges of the law as integration instrument.3* Due to the
“Civil law tradition’s” lack of interest for social continuity in
promoting legal normativity,3> European law can manifest itself
as a “system”. At the same time, the teleological / deductive /
purposive “civilian” methodology of law interpretation is the
best way to assure the correct application of Brussels™ legislation
all over the European Union in a multilingual context*® and
the European Court of Justice in Luxembourg (ECJ) is eager to
keep things this way. On the other hand, joining the European

P See, for examples, E. ORUCU, Critical Comparative Law..., op. cit.,

pp. 47-49; ). E. LEVITSKY, “The Europeanization of the British Legal
Style”, in AJCL, Vol. 42/1994, pp. 371-374.

31 See ). E. LEVITSKY, op. cit., pp. 368-369.

2 Idem, p. 380.

B X.LEWIS, op. cit., pp. 54-55.

¥ See P. GLENN, Legal Traditions of the World, Oxford University Press,
New York, 2004, p. 158.

¥ Idem, p. 153.

% See A. M. LOPEZ-RODRIGUES, “Towards a European Civil Code
without a Common European Legal Culture? The Link Between Law,
Language and Culture”, in JIL, no. 29/2003-2004, pp. 1212-1213.
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Union after decades, England, like Romania today, has been
turned into a weak legal receptor by incorporating “lock, stock
and barrel”3” the European Law.

VI. From law as rules to law as culture in the European
Union

Unfortunately, as we have shown above, the European
logic of law as rules does not assure the desired integration of
the European Law,*® whereas, without legal integration, the
European Union’s political, social and economical goals
cannot be effectively achieved. From some points of view,
European legal convergence could be enhanced by appealing
more and more to a unified law instead of a harmonized law.
The EC]J stressed more than once the necessity of the uniform
transposition and application of the European Law by the
national legislators and courts: this is a real prerequisite for
the European legal unity.3° This view is justified both by the
refusal of the member States to apply the EU law and the
obvious differences in “recognizing the law” and “finding the
law” at the level of and between the national jurisdictions
with, sometimes, striking different results.** The principle of
subsidiarity and the policy of the “opening clauses” in the

See X. LEWIS, op. cit., p. 49.

K. ZWEIGERT and H. KOTZ, op. cit., p. 28.

See M. ZULEEG, op. cit., p. 625.

See E. HONDIUS, “Finding the Law in a New Millennium. Prospects
for the Development of Civil Law in the European Union”, in D’ici,
D’ailleurs: harmonisation et dynamique du droit. Mélanges en
I"honneur de Denis Tallon, Société de législation comparée, Paris,
1999, pp. 106-110; See also J. SMITS, The Making of European Private
Law. Toward a lus Commune Europaeum as a Mixed Legal Systems,
Intersentia, Antwerp, 2002, p. 32.

3 8 8 Y
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application of the directives legitimate these differences in a
consistent European legal pluralism context. The evolution of
the “good faith” principle in the English jurisdiction,* of the
“indirect sex discrimination” in the French jurisdiction,** of
the “legal delay” process in the Italian jurisdiction*? and of
the “ideology of bound judicial decision-making” in the former
European socialist countries** is a very illustrative example
for this situation.

If the problem of the “recognition” of the EU law by the
national legal systems is more a political one and seems to be
easily solved by the principle of the priority of the European
law over the national one, established by the ECJ, the problem
of “law finding” is more sensitive, as it implies differences in
the legal methodology used by the national courts. This
perspective highlights the fact that the unity of the EU law
resides more in the capacity of the national judiciaries to
interpret and apply the Community legal provisions in order
to achieve the effects desired by Brussels and less on the
law-making process. Thus, the accent falls on the process of
interpretation and application of the European legislation and
the important role played, finally, by the judiciary in assuring
the unity / integrity of the European law is stressed. Hence, the
use of teleological / purposive interpretation of European Law
in national courts, encouraged by the European Court, was a

4 See G. TEUBNER, op. cit.

2 See C. ). WALLACE, “European Integration and Legal Culture: Indirect
Sex Discrimination in the French Legal System”, in LS, vol. 19/1999,
pp. 397-414.

¥ See D. NELKEN, “Using the Concept of Legal Culture”, in AJLP, vol.
29/2004, pp. 11-26.

#  See Z. KUHN, “World Apart: Western and Central European Judicial
Cultures at the Onset of the European Enlargement”, in AJCL, vol.
52/2004, pp. 531-567.
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logical consequence, as it fits better the preservation of the
European legal unity.

Effectively, the existence of a European legal system must
reside in his unity but this could be found out somewhere else
than in the simple idea of a harmonized or unified European
Law. This is because the European Law’s unity and even
uniformity means an identical legal epistemology including
an identical legal hermeneutics. “...a determinant condition
for the achievement of legal uniformity is the existence of a
common legal culture generated by a common legal
discourse”.*> And this could be a good answer for Legrand'’s
skepticism: if there is no common legal culture in
contemporary Europe, we must create one.

This dialectic goes beyond law as rules and claims a law
as culture perspective. This also raises doubts on the
preservation of the national legal culture or legal traditions
discourse and proposes blueprints for the edification of a new
European legal culture in which the national ones could be
melted. Such a perspective is an obviously irritant challenge
for the current national courts reservations and for the logic of
“diversity in unity”. By the same token, the necessity of a
common legal culture flows from the inner life of European
Law and the aims of European Union. Its existence would be
possible because traditions, particular legal cultures and legal
mentalities are not made for eternity. They can change.*®

How could a European legal culture be truly possible? It
is certain that it may not be the necessary result of a calculated
and centralized imposition from Brussels or Luxemburg

% See. A. M. LOPEZ-RODRIGUES, op. cit., p. 1208; See also ). SMITS,
The Making of European Private Law. Toward a lus Commune
Europaeum as a Mixed Legal Systems, p. 33.

% See A. PETERS and H. SCHWENKE, “Comparative Law Beyond
Post-Modernism”, in ICLQ), vol. 49/2000, p. 814 and next.
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(although the insistence of the ECJ on the use of the purposive/
teleological method of legal interpretation could demonstrate
the contrary). Legal mentality cannot be imposed from the
top to the bottom by the logic of law as rules. Perhaps the role
of the comparative law as a rational exclusive instrument in
the process of the European Law integration must be
reconsidered. Also, Brussels’ appetite for a centralized and
quasi-systematic European law-making should be re-evaluated
in this context and better oriented.

From my point of view, this does not imply the elimination
of the law as rules vision from the European legal integration
equation. | believe that Europe is “condemned” to a centered
and purposive statutory legal construction and that the “free
movement of the legal rules”#” is not the appropriate solution.

7 J. SMITS, A European Private Law as a Mixed Legal System, p. 338.
The hypothesis of J. Smits according to which a uniform European
private law could be achieved by the way of importing, by the national
legal systems, of the most efficient legal rule from a free market of legal
rules, raises several problems: could all the available rules which
regulate a specific economic segment be always known? What assures
that a particular legal rule is the most efficient one? Could always one
certain legal rule be singled out by the “buyers” on a free market of
legal rules? If yes, what assures the compliance of all EU member
states with this more efficient legal rule? What happens if the legal
uniformity in other fields than the economic one is needed in the EU
law? What happens if the legal actors (mainly the judges) of one national
legal system are not interested in legal import or get no skills in
comparative law? Most of all, what assures us that the efficient legal
rule, once established in practice, will be understood, interpreted and
applied in the same manner all over the EU member states? Despite
the fact that the author himself denies the existence of a European
legal culture, finally he conditions the success of his theory by the a
priori existence of a particular legal cultural aspect: “judges in Europe
must be prepared to use comparative law reasoning in their
judgments”. See The Making of European Private Law. Toward a lus
Commune Europaeum as a Mixed Legal Systems, p. 70.
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The continuous and comprehensive process of legal
harmonization and unification, on the basis of a re-evaluated
law-making process and of an efficient implementation at the
national level, is an important condition for achieving the EU
goals.® All that must be done is to transform this process into
a systematic one in order to become “systemic”. The principles
of the direct effect and supremacy of the EC law over the
national one, developed by the ECJ, are obvious examples of
this tendency and justify a preference for legal unification rather
than for the legal harmonization. Law as culture will develop
alongside law as rules and there is still a lot to do in the process
of unifying the European Law. Here, comparative law could
be an element of identifying a European legal culture at the
law-making actor’s level.

Taking into consideration this tendency to a classical
“systemic” evolution of the European Law, | believe that Europe
is not, theoretically speaking, prepared to leave the idea of
the legal pluralism although, in its real life, EU law encounters
some examples of “disturbing” legal plurality.* Civil law
tradition and common law tradition will freely interact at
different levels, finding a non-imposed balance and
integration.®® And the national legal cultures could be

® SeeT.M.). MOLLERS, op. cit., p. 694 and next.

¥ The most striking example lies in the refusal of some national
constitutional courts (especially the German one) to accept the
incidence of the Community law in their national legal systems if the
European provisions are contrary to the national ones regarding the
protection of fundamental rights.

Dialog, openness and the change of experience between the common
law and civilian judges seems to be the correct way in “searching for
inspiration” in the field of the judicial methodology. See LORD GOFF
OF CHIEVELEY, “Coming Together — the Future”, in Millennium
Lecturers: The Coming Together of the Common Law and Civil Law,
Hart Publishing, Oxford — Portland Oregon, 2000, p. 248.
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preserved in this process, not exactly as petrified “identities”
but as equal legal (cultural) solutions providers. The ECJ
case-law perfectly illustrates this reality.”! How could anybody
say that the civil law tradition and the common law tradition
would necessary collapse in this process? They could naturally
coexist as legal sub-cultures of the same European legal culture,
just as the German and French legal cultures coexist as legal
sub-cultures of the Civil law tradition.”? This could be a perfect
cultural base for the envisaged European federation,”® whose
member states would be equal political and legal identities.

The long way to achieve the necessary dimensions of the
past and present of a legal tradition could be irrational but the
result must be, at some point, clearly and rationally expressed
in a new epistemology. | have to mention again that this
“pastness” must not necessarily be the revived Roman law or
jus commune, an idea which some scholars try to credit,
because of its limited geographical application on the
continent and due to the fact that Common law rejected it.
Anyway, if it is to recover something from the European past,
the logic of legal unity would overlook differences and stress
commonality.

If a (legal) tradition is, as Patrick Glenn stated,>*
information maintained and communicated in a particular
social network, a new legal tradition represents a new legal
identity for that society. In the European Union, the creation

31 See T. KOOPMANS, “The Birth of European Law at the Crossroads of
Legal Traditions”, in AJCL, vol. 39/1991, pp. 500-505.

3 See A. PETERS and H. SCHWENKE, op. cit., p. 814. The same idea
coagulated in the P. Glenn vision like complex or multivalent (legal)
traditions. See op. cit., pp. 347-365.

3 See R. C. VAN CAENEGEM, “European Law in the Past and in the
Future”, Cambridge University Press, Cambridge, 2002, pp. 142-143.

* P.GLENN, op. cit., p. 42.
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of a European legal tradition would determine a new European
legal identity. In spite of the general recognition of the fact
that law and legal mentality are the products of a specific society
and not that the society is the product of a specific legal culture,
in the process of edification of a European legal culture, the
pressure of a centralized European legislation and jurisprudence
can determine changes in the national legal cultures and
mentalities. As a consequence, a legal culture and a legal
identity depend not just upon the corresponding general culture
and identity of a given society, but also upon its openness and
adaptability to the external irritants. It would be useful to
mention that, in the “unity in diversity” context, a perspective
of the society changing the law is equally appropriate as the
one of the law changing the society. We need this vision in
order not to make an axiom from the idea that one cannot get
a European legal culture without a European cultural identity.
In this logic, we could hope to construct in the same time a
European legal culture and a European (general) culture. In
this context, if we gather arguments for a possible European
legal culture, than we can hope for a European statehood, as
both are in search for a European cultural identity. The
Preamble of the European Constitution, the European
citizenship, the decades of the market commonality, the
European common goals and symbols,>> should give us hope
for the existence of general principles of a, at least, European
political-economical (cultural) identity.>® Maybe this

% See R. C. SMITH, “Article 151 EC and European Identity”, in Culture
and European Union Law, Oxford University Press, 2004, p. 284.
For some North-American scholars the existence of a European culture
related to the common market is self-evident. See F. DUINA and N.
BREZNAU, “Constructing Common Cultures: The Ontological and
Normative Dimensions of Law in the European Union and Mercosur”,
in ELJ, vol. 8/2002, pp. 585-586.

5%
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political-economic identity is sufficient for some limited
concept of the European legal culture but not for a complex
and overarching idea of a European legal culture and the
European legal life proves that this is about to emerge.

It remains, in this context, to debate and answer to some
delicate but secondary questions: to what extent all these
represent or could represent a state of mind of all or just a
certain number of the European peoples? To what extent do
we need the past in the process of identification of a European
identity? It is the European cultural diversity a mark of some
post-modern European identity which must be preserved? If
yes, could the European cultural unity be achieved by assuming
each national cultural specific feature as a part of a European
culture?®” At the same time, there must be established to what
extent “the Human Rights philosophy” could be a reliable
ethical base for a European (legal) culture instead of the more
entitled Christian moral rules.

VIl. CONCLUSIONS

To conclude, it is hard to say now what would be the
consistency and widespread of a possible European legal
culture. It is still obvious from above that such a legal culture
at the European level should exist for the complete success of
the European legal integration. | could outline some apparent
trends, which represent, to speak in Markesinis’s words, a
minimal legal cultural convergence in expectation for gradual
developments:>®

In this sense, the European culture could be the sum of the national
cultures or the conscience that the other people’s cultural specificity is
also mine?

B See B.S. MARKESINIS, op. cit., pp. 191-193.
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e First of all, an increasing acceptance of the idea that the
legal construction at the European level must be achieved
by giving up the organic national legal development
and by an openness to external legal solutions;

e At the legislative level, an increasing importance of
the legal elite along the political one and comparative
law as the appropriate law-making methodology are
valued;

e An increasing interest for legal systematization can be
noticed;

e |t seems that some important cultural consistency has
been gained at the judiciary level in the context of
teleological / purposive method of law interpretation
sustained by the ECJ.>° At the same judiciary level, the
comparative method is used on a large scale;

e In the ECJ law-finding process and even in some
national courts, comparative law plays also a very
important or at least increasing role;®

e This determines an important re-evaluation of the
system of legal sources at the European level, in favor
of the statutory rules, legal principles®' and a specific
judicial settlement “in which cases are decided by
reference to earlier cases”;*

e Dissenting opinions are accepted and provided in a
personal style;

e Something akin to the constitutional review in the role
of the ECJ preserves the unity of a desired European
legal order;

See T. M. J. MOLLERS, op. cit., pp. 702-704.
Idem, p. 704.

See T. KOOPMANS, op. cit., pp. 496-497.
Idem, p. 504.
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e European legislators and European judges seem to be
equal-in-prestige partners in the European legal system
construction, even if the impersonal style of the
European Court judgments could discourage this ;

e European Law tends to express itself in two languages
—English and French — which create the premises for
legal comprehension and a unity of the legal style.®

Evidently, it is difficult to sustain that all these are deeply

“European” as all of them are located at the top of the European
legal mechanism. On the one hand, it takes time to see them
rooted in the legal conscience of the Europeans and the future
could bring important changes and surprises. On the other
hand, if all these will not be strengthened by some moral and
philosophical bases, the European law will remain rather a
simple instrument in the hand of the European legal élite in
order to achieve some negotiated aims. In the same time, we
must be aware that the “law as culture” project will
continuously depend upon the political foundations of the
EU. There will be no use of a European legal culture if the
law-making process, the transposition, the interpretation and
application of the European law will be determined by “the
ultimate supremacy” of the national Parliaments®* and by the
logic of ‘legal chauvinism’. Europe needs a common legal
culture along with a common political will. After all, the
European legal culture is not a goal per se. It is just a
precondition for the success of a desired European political
agenda.

8 SeeT.M. ). MOLLERS, op. cit.,, p. 705, 708.

® See THE LORD CHANCELLOR, LORD IRVINE OF LAIRG, “The
Influence of Europe on Public Law in the United Kingdom”, in
Millennium Lecturers: The Coming Together of the Common Law and
Civil Law, Hart Publishing, Oxford — Portland Oregon, 2000, p. 25.
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This is why, most of all, European legal culture should be
a sustained and continuous discourse about it and about the
necessity to achieve common political goals. The new legal
epistemology must necessarily take the shape of the legal
scholarship within which comparative law must be the main
way of understanding.®> The academic dialog should promote
theoretical bases for European identity, confidence in Europe
and a feeling of belonging to Europe.®® Unfortunately, in
contemporary Romania such an approach is missing, as the
interest is focused on the pragmatic gains of integration rather
than on its cultural background. There are no serious
theoretical reflections within the judiciary about the effects of
the integration over the legal methodology and style and a
very little interest, in the law faculties, in the comparative
approach and the study of comparative law as discipline.

ABBREVIATIONS:

AJCL  American Journal of Comparative Law

AJLP  Australian Journal of Legal Philosophy

EJCL  Electronic Journal of Comparative Law

EL) European Law Journal

FIL)  Fordham International Law Journal

ICLQ International and Comparative Law Quarterly
LI International Journal of Legal Information

JIL Journal of International Law

LS Legal Studies

MJECL Maastricht Journal of European and Comparative Law
MLR  Modern Law Review

& “Every European lawyer, and every UK lawyer, is now a comparative
lawyer.” See . WARD, op. cit., p. 24.

% See A. M. LOPEZ-RODRIGUES, op. cit., pp. 1216-1217.
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ROMANIAN CONSTITUTIONALISM AND
THE STATE OF THE EUROPEAN UNION

Bogdan JANCU

“L’histoire est une galerie de tableaux ot il y
a peu d’originaux et beaucoup de copies.”

Alexis de Tocqueville, L’Ancien Régime et
la Révolution

1. Introduction

The European Union accession represents a meeting of
two legal worlds. From a socio-legal viewpoint, this process
of acculturation and transfer of juridical norms, attitudes,
values, is a feat of unprecedented dimensions; even for a
national jurisdiction well accustomed to fast-paced
modernization by way of Western legal transfers,! adoption
of the approximately 80.000 pages of the acquis
communautaire (acquis de I'Union) is a task of momentous
proportions.?

The Civil Code is a slightly modified translation of the Napoleonic
model, the 1866 Constitution a fairly faithful copy of its 1831 Belgian
counterpart, etc.

Nonetheless, accurate empirical studies of the actual implementation
of this legislation will probably be of the essence, for public lawyers
and legal sociologists alike, in the years to come. See Miriam Aziz,
“Constitutional Tolerance and EU Enlargement: The Politics of
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This brief study is not and cannot be just a technical
lawyerly survey of specific legal transformations undertaken
by the Romanian political and constitutional system in view
of the accession. Such a survey would in the present setting at
the same time largely surpass and fall short of the task at hand.
Neither will we undergo a review of all the transformations
related to the so-called “political conditional” acquis
requirements (an area which is of more direct interest to a
constitutional and administrative lawyer). The scope of this
paper is more limited; legislative and institutional developments
will be reviewed only insofar as they are exemplary of the
broader argument.

The questions posed are, nonetheless, foundational. The
development of the European Union seems to have already
transformed or at least critically challenged both the classical
constitutional practices modeled on the ‘ideal-typical’ structure
of limited government in the nation state (e.g., in terms of
separation of powers, hierarchy of norms, forms and structures
of representation) and the conceptual justifications underlying
those practices (the understanding of state, sovereignty,
democracy, legitimacy, accountability, deliberation, legal/
political, public/private etc.). In this respect, the sheer fact that
the Treaty establishing a Constitution for Europe has failed in
the course of the ratification process is largely immaterial from
the respective standpoints of future European constitutionalism
and the future of constitutionalism in Europe. The process of
adopting this treaty commonly referred to as the “European
Constitution” reflects tensions and ambiguities which lie deeper

Dissent?” in W. Sadurski, A. Czarnota & M. Krygier (Eds.), Spreading
Democracy and the Rule of Law: The Impact of EU Enlargement on the
Rule of Law, Democracy, and Constitutionalism in Post-communist
Legal Orders 237 (Dordrecht: Springer, 2006).
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in the making of the Union and thus will not disappear with the
demise of one legal document. Most of these ambiguities can
be reduced and related to the vacillations of the European
project between a form of supranational “governance”
(politically quasi-neutral economic and social regulation) and
a form of “government” (a state-like structure of political union).

These ambiguities are further complicated in the newer
member states and accession countries. Clashes of paradigm
are compounded in legal systems where the paradigms
themselves are largely ‘inherited,” without sufficient prior
internalization, by means of forced and fast cultural and legal
translations. As a result, the ‘overnight modernization” brought
about by means of the political conditionality acquis adoption,
although beneficial overall, is not an unqualified good. One
could reasonably argue that the process and substance of this
modernization do not necessarily always represent the proper
and unquestionable demands of liberal constitutionalism. To
wit, in Romania, the top-down and wholesale nature of the
‘political conditionality’ reforms, undertaken usually without
public debate, pushed rapidly through the parliamentary
legislative machine under pleas of necessity or (most
commonly) sped up by the circuitous means of governmental
regulation, added a number of peculiar antinomies and further
complications to the preexistent contradictions created by the
post-communist instrumental attitude towards the rule of law.

It should in al fairness be restated that the accession process
has by now already had many beneficial effects on the
Romanian legal, social, and political system.? Yet, the benefits

3 See, for a comparative analysis, the persuasive defense of the positive

effects of “political conditionality” by Wojciech Sadurski, “Accession’s
Democracy Dividend: The Impact of the EU Enlargement upon
Democracy in the New Member States of Central and Eastern Europe,”
10 (4) European Law Journal 371 (2004).
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are well known and there seems to be little shortage of
panegyrics in the literature on the EU ‘constitutional process’.
Moreover, a public lawyer committed to constitutionalism must
of necessity focus on the shortcomings, dangers, and tensions
of a given legal development. The cast of mind presupposed
by the theory and practice of limited government is, after all,
one of healthy pragmatic skepticism. In what follows, therefore,
the downfalls only will be heeded.

2. European Constitutionalism between Governance
and Government

“’Governance’ is the standard buzzword for the perplexing
maze of order and edict, directive and regulation, and
administrative law and judicial interpretation that
comprises the purportedly sacred and irreversible corpus
of law and administrative fiat-the acquis communautaire-
by which Brussels tries to rule Europe. It must be
disentangled to be understood.”

John Gillingham, Design for a New Europe (2006)

“The despot is not a man. It is the ... correct, realistic,
exact plan... that will provide your solution once the
problem has been posed clearly... It is the Plan... drawn
up well away from the frenzy in the mayor's office or the
town hall, from the cries of the electorate or the laments
of society’s victims. It has been drawn up by serene and
lucid minds. It has taken account of nothing but human
truths.”

Le Corbusier, The Radiant City: Elements of a Doctrine
of Urbanism to be Used as the Basis of Our
Machine-Age Civilization (1967 (1935))
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2.1. The Uses and Abuses of Terms

Many have wondered, especially after the French and
Dutch ‘No’ votes on the Treaty establishing a Constitution for
Europe, whether it had been wise to proceed with such fanfare
to the adoption of a “European Constitution”. Might it not have
been better, prudentially speaking, to let the changes occur
slowly and organically, perhaps even, as the historian Seeley
famously described the creation of the British Empire, “in a fit
of absent-mindedness”. Others have been wondering, with
good reason, why the document is so voluminous, more
verbose than the longest constitution in the world, that of India.
Other observers still have pointedly opined that a proper
constitution should be comprehensible to those subject to it.
For instance, in contrast with the clarity, precision, and
concision of the American 1787 fundamental law, deciphering
the European document poses a challenge even to a
specialized legal audience.

Yet, in spite of the punctual correctness of all these
observations, the most surprising development is precisely that
language and conceptual frameworks have been distorted to
such extent that an informed conversation about the European
Constitutional Treaty could unselfconsciously and
indiscriminately analogize by building on assumptions properly
attached to nation-state constitutionalism. Simply put, most
commentators do not question the labeling (“constitution”,
“constitutionalism”) as such.

This state of affairs is perhaps not completely accidental
but rather the crowning of a long process of taking liberties
with terms and concepts. As an American observer of the
European developments has noted (I will take the liberty of
citing at some length):
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The subject of integration has a distinctly postmodern
flavor; for much of its fifty-year history, the argument that
only words have meaning is often persuasive. Language
capture has been an important part of the European story....
Euro words may imply either more or less than evident,
mean different things to different people, or simply mean
nothing at all. It is thus necessary to cast official language
aside whenever possible and use standard terms and
common measurements in order to demystify ideas, events,
and deeds as well as provide bases for comparison.*

While there are many factors which influenced the precise
unfolding of events in the adoption and ratification process of
the document, on a more fundamental level the change was
an inevitable consequence of the EU evolution. It can be neatly
categorized as yet another wavering of the European project
between governance and government.”

2.2. Governance and Government

What follows is not an empty exercise in nominalism.
Terms, especially in public law, have a telling power with
respect to the ways in which they showcase the realities for

John Gillingham, European Integration, 1950-2003: Superstate or New
Market Economy? (Cambridge: Cambridge University Press, 2003), -
Preface, xvi.

The original idea for this project and the basic groundwork for research
were first explored in a presentation on “Governance, Government,
and the Nature of the European Constitution” for the Roundtable
‘Canada between the US and the EU,’ “Role of Government” Session,
organized by the Delegation of the European Commission in Canada
and the Institute for European Studies (McGill Faculty of Law, February
2003). | wish to thank the participants and the organizer, Professor
Armand de Mestral of McGill University, for questions and comments
related to the argument.
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which they serve as referents and especially with regard to the
manner in which they structure our understanding of the
underlying implications that they short-hand. Even
terminological confusion or interchangeable use of terms tells
us something about the world we are living in. Namely, it
shows that our conceptual framework fails to master the facts,
perhaps as a result of the fact that our practices are straying
too far from their initial justifications.®

In English, the word “governance” was used until the late
Middle Ages to refer to, define or describe the overlapping
normative orders within and across each polity and also the
interaction of Church authority and secular power within
European Medieval Christianity. As a trite reminder, Medieval
Europe was a normative ‘pluriverse’ and a ‘polyarchy.” The
etymological sibling of governance, the word “government”
‘replaces’ slowly the use of the term governance, as far as the
present author could find out by undertaking a cursory
etymological search, after the advent of Reformation and the

6 See, e.g., an exception to the muddled use and related conceptual

confusion regarding the two terms and their respective phenomenal
referents in Martin Shapiro, “Administrative Law Unbounded:
Reflections on Government and Governance” 8 Ind. J. of Global Legal
Stud. 369 (2000-2001). Also see, Christian Joerges, Inger-Johanne
Sand and Gunther Teubner, Transnational Governance and
Constitutionalism (Hart: Oxford and Portland, Oregon, 2004). The
concept of governance, central to the analysis of all contributors to the
volume, is defined as encompassing network structures of regulation,
not hierarchical (but heterarchical), and ‘non-state-centered’
(transcending the boundaries of classical nation-state forms of
government). The term is used here in a larger acception, i.e., as referring
to all forms of economic and social regulation which depart (in terms
of institutional structure and legitimative paradigm) from the classical
nation-state pattern of hierarchical political domination and
democratically-derived legitimacy.
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appearance of the state as a locus of sovereignty. | am not a
linguist but one could venture to think that the word as such,
in and of itself, is perhaps better fit to describe a new reality,
since, unlike “governance,” which is a pure noun of action
and therefore has an alluring neutral overtone, a breezy sort
of abstractness attached to it, “government” speaks of actions
which have somehow already been consolidated or solidified
into an institution. “Government” has therefore more
authoritative overtones.”

Tellingly, to exemplify this transition, Cromwell’s written
constitution, adopted right after the Civil War and before the
Protectorate, in 1653, is styled An Instrument of Government.
It may also be telling to observe, in relation to the
interconnectedness of the use of the word “government”, the
notion of sovereignty, and the appearance of the modern state
that, for instance, whereas in 1628 Lord Chief Justice Coke
writes that “good governance and full right is done to every
man”, two decades later, in 1651, Hobbes would know
nothing of the sort. A mere twenty years divide the two writings
and vyet, since the Civil War had answered with finality the
question of sovereignty (I regard the Glorious Revolution to
be a mere re-assertion of an already given answer), Hobbes’s
Leviathan is replete with use of the term “government”.

And rightly so, since what the word truly conveys, besides
overtones related to new command and control normative
mechanisms and authoritative leadership is sovereignty,
political unity. The state is the embodiment of political unity
and such a unity which stands above all factions, a

7 ltrefers (to use the Oxford English Dictionary definition) to “the action

of ruling; continuous exercise of authority over the action of subjects
or inferiors; authoritative direction or regulation; control, rule”.
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self-contained political universe. This terminology corresponds
fairly well to the post-Westfalian European political reality.
The role of government of course differs largely from Absolutism
through to the liberal state (Benjamin Constant’s pouvoir
neutre) but the difference is one of degree or scope rather
than kind, since the main assumption is that the state will stand
above society and its various subdivisions. The issue is not just
that the state governs in the sense of administration, that it
steers the community or that it has a demarcated sphere of
reach (liberal constitutionalism) but rather that the state has a
monopoly —to paraphrase the well-known Weberian definition
—on legitimate domination (‘violence’) and potential conflict.
It decides political issues with finality.

It is quite interesting that all of a sudden, especially during
the second half of the 20 century, the word governance
becomes fashionable once again. And once again, it is used to
describe a shift in reality and a corresponding need for a shift in
terminology. This time, interestingly enough, its use enters public
law from the private domain. Within national jurisdictions, the
term “governance” is commonly employed in reference to
politically autonomous regulatory structures, such as, for
instance, the American independent agencies, British quangos
or French authorités administratives indépendantes.®

8 See, generally, Cushman, Robert E., The Independent Regulatory

Commissions (New York: Pentagon Books, 1972 (c1941)) and
Claude-Albert Colliard and Gérard Timsit, Eds., Les autorités
administratives indépendantes (Paris: Presses Universitaires de France,
1988). Also see, for an interesting history of regulation through
independent agencies, in the American context, Thomas K. McCraw,
Prophets of Regulation (Cambridge, Mass, and London, England:
Belknap-Harvard University Press, c1984).
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2.3. Neutral Regulation and Political Control-A Page of
Comparative Legal History

“Upon this point a page of history is worth a volume of

logic.”
New York Trust Co. v. Eisner, 256 U.S. 345 (1921), per
Oliver Wendell Holmes, J.

The terminological shift (or ambiguity) corresponds to an
ambivalent standpoint on the divide between public and
private, an uncertainty regarding the role of politics, and —
related — a view of administration as either (i) an exercise in
neutral expertise or (ii) as an independent and impartial
aggregation and balancing of interests (or perhaps a mix of
these two).

Ideologically and along a broader scope of analysis, the
issue is related to different emphases on the proper role or
purview of the state and the corresponding place of the market
(regulatory function/regulatory state as different from the
redistribution function/welfare state or stabilization function/
Keynesian state or a combination of the latter two, the
Keynesian welfare state). A regulatory state is one whose
intervention in the economic domain is legitimized in a limited
fashion, primarily in terms of market failure.

Policy-wise and at the institutional level, the problem is
related to the in-built credibility and time consistency downfalls
of majoritarian decision-making. A political scientist and an
economist, Juan Linz and Giandomenico Majone, can be
credited for giving two of the clearest renditions of the
argument. Governance through politically independent
regulatory bodies is an attempt to de-politicize certain social
and economic domains, and thus to solve problems of
long-term coordinated political action by delegating
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policy-making regulatory discretion, under statute (or, in the
case of the EC/EU, under treaty) to politically neutral bodies.”
This kind of delegation outside the scope and reach of electoral
politics is thought to also serve, incidentally, the main purpose
behind the theory of separation of powers/checks and balances,
by deflecting or circumventing the peculiarly modern trend
towards a constant aggrandizement of the executive branch
by legislative delegations.'® Yet, this latter function of
independent agencies is only an epiphenomenal and secondary
consequence. The main reason and justification for insulating
institutions from the ordinary course of majoritarian politics
rests on the belief that the tasks they perform, for considerations
of impartiality/independence of judgment, expertise, or both,
need to be placed in the realm of ‘rational’ decision-making
and taken out of the ‘irrationality” of day-to-day prudential
political choices or aleatory aggregations of votes.

The European Union was designed as a supra-national
agency delegated a certain regulatory discretion by the

9 Juan J. Linz, “Democracy’s Time Constraints”, 19 (1) International
Political Science Review 19 (1998), Giandomenico Majone, Regulating
Europe (London and New York: Routledge, 1996); “Temporal
Consistency and Policy Credibility- Why Democracies Need
Non-Majoritarian Institutions,” Working Paper, EUl Working Papers
of Robert Schuman Centre 96/57 (Florence: European University
Institute, 1996).

See Giandomenico Majone, “Delegation of Regulatory Powers in a
Mixed Polity”, 8 (3) European Law Journal 319 (2002). Also see, for
similar remarks in this respect, Andras Sajé, “Constitution without the
Constitutional Moment: A View from the New Member States,” 3 (2-3)
International Journal of Constitutional Law 243 (2005). Also see relevant,
Andras Sajo “Neutral Institutions: Implications for Government
Trustworthiness in East European Democracies”, in Building a
Trustworthy State in Post-Socialist Transition, Janos Kornai and
Susan-Rose Ackerman, Eds. (New York, N.Y.: Palgrave Macmillan,
2004).
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principals, the member states, as a form of governance across,
among, perhaps above governments. The European
Community/European Union served, therefore, at the European
level, the same functions that are served within a national
jurisdiction by a politically autonomous agency, such as an
independent national bank or, arguably, even a court. It was
meant to neutralize specific domains of state action, and take
certain decisions out of the political process, thus solving by a
type of quasi-constitutional self-binding, the time inconsistency
and credibility problems posed by the ordinary political
process. The reasons for politically ‘neutralizing’ these
institutions are, once again, expertise, professional discretion,
policy consistency and fairness or independence of judgment.

As a helpful reminder, the question which has often been
posed is why a European constitution was needed at all. Why,
in other words, would the European project need to seek this
transition from a neutral instrument of supra-national European
governance to a form of political government? The logically
subsequent questions are of course what this transition would
require and whether it is possible at all. My limited argument
at this point is that this transition was from the onset inevitably
inscribed in the project, since many if not most regulatory
issues are inherently political, in the classical sense of the word.

I will exemplify this claim with an elaboration on several
recent changes of legal and judicial paradigm in American
administrative policy and law. American regulatory policy and
administrative law are particularly important for purposes of
analogy, for two reasons. Firstly, American influence on the
EC/EU is well known. In the field of economic regulation, for
instance, the anti-cartel mechanism of the European Coal and
Steel Community Treaty (ECSC) — considered by Jean Monnet
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as the first European antitrust provisions, had been crucially
influenced by American legislation (Sherman Act, the Clayton
Act, and the Federal Trade Commission Act). Partly because
of American effort, the Treaty of Paris establishing the ECSC in
1951 rejected the option of internationalizing the means of
production in coal, iron, and steel, opting instead for a common
market. American models of social and economic regulation
remained important for European regulators even in the 1960s
and 70s (e.g., environmental and consumer protection
regulations).!!

Secondly and moreover, American independent agencies
are the paradigmatic example of governance within
government. The idea of economic and social regulation
through politically independent bodies is, so to speak, an
American patent. A 1935 US Supreme Court decision,
Humphrey’s Executor v. United States’ ‘constitutionalized’
the politically neutral, ‘fourth branch of government’ status of
these institutions. In that case, the incumbent President,
Franklin Delano Roosevelt, had fired Humphrey, the Chairman
of the Federal Trade Commission, in spite of statutory
provisions protecting the office of Federal Trade Commissioner,
by specifying limited removal grounds. The constitutional issue
in contention was whether the President could remove at will
a Federal Trade Commissioner, contrary statutory provisions
notwithstanding, by virtue of the Art. Il constitutional provision
vesting the entire Executive Power in the President. The
Supreme Court held the removal unconstitutional, partly on
grounds related to the neutrality that was allegedly ensured
by the expertise of the commission. That is to say, since the

" Cf. Majone, Regulating Europe, supra note 9, passim.

12295 U.S. 602 (1935).
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Commission was performing an expert, non-political function,
the commissioners could and properly should have been
insulated from direct political control by means of removal.!3

The ideological belief parallel to and underlying these
legal-constitutional developments was that, as expert regulation
legitimizes itself through the intrinsic impartiality of an
outcome, there is no discretion problem, and thus there is no
need for politics to intervene in the regulatory-administrative
process. In the words of an eminent American scholar of
administrative law:

For in that case the discretion that the administrator enjoys
is more apparent than real. The policy to be set is simply
a function of the goal to be achieved and the state of the
world. There may be a trial and error process in finding
the best means of achieving the posited goal, but persons
subject to the administrator’s control are no more liable
to his arbitrary will than are patients remitted to the care
of a skilled physician.™

Indeed, to give an example preceding by half a century
the Humphrey’s Executor decision, the first federal regulatory
commission, the Interstate Commerce Commission, established
in 1887, had been given the functions of locomotive
inspection and train safety standards and maximum rate
regulation. These two attributions were apparently perceived
as similar in their nature, i.e., as “objective, scientific

Indirect political control over the institution does of course still exist,
e.g., by means of appointments, budget apportionment, legislative
oversight committees.

Richard B. Stewart, “The Reformation of American Administrative Law,”
88 Harv. L. Rev. 1667 (1974-1975), at 1678.
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assessments based on exact, nondiscretionary standards”.!

Namely, the administrative setting of “reasonable” railroad
rates by independent state and federal commissions had been
seen as an instantiation of exact science, regarded as the
computation of the fair rate of return on the market through
economic science and the application, by the accountant, of
that formula to the exact facts at hand (particular railroad,
particular commodity), the result enforced by the administrator
was of necessity as “beyond human manipulation...as the
astronomer charted Venus’s sidereal movement”.'® After a
while, nonetheless, the assumptions that had validated the
expertise model would become untenable. For example, safety
standards, which in the 19" century paradigm were regarded,
like all engineering, as a realm of science, embodying scientific

5 Both locomotive inspection and rate setting were perceived as one
and the same issue essentially, i.e., Martin Shapiro, “The Frontiers of
Science Doctrine: American Experiences with the Judicial Control of
Science-Based Decision-Making”, EUI Working Papers, European
University Institute RSC No. 96/11 (1996).

Ibid. As the locomotive safety standards were set scientifically (since
the cost-risk trade-offs incorporated in the standard and based on
professional conventions were then unapparent), so too was maximum
rate-setting an objective application of science (economics and
accounting) to facts (market value): “Economics would determine what
afair rate of return was on investment. That rate was a phenomenon as
‘natural’, that is, beyond human manipulation, as the transit of Venus.
The economist would observe the free market as the astronomer did
the heavens, and measure fair rate of return, that is the return that any
investment in the market would yield, as the astronomer charted Venus's
sidereal movement. The accountant would then determine the amount
of the railroad's costs to be properly attributed to the hauling of a
particular commodity over a particular track, add the appropriate fair
return figure provided him by the economist and arrive at the correct
rate. In this realm of accounting, all was quantified and accurately
measurable. Nothing was uncertain. Rate regulation was a matter of
science rather than discretion.”

180



Romanian Constitutionalisim and the State of the European Union

objectivity, would be perceived as “standardized responses to
risk based on professional conventions based on cost risk
trade-offs”.17

That mental template corresponded to the classical
economical view and the classical legal attitude, according to
which the economy was considered self-correcting and —
respectively- property was considered a natural relation
between a man and a thing.'® Yet, even after this paradigm

7 Ibid.

8 Within the Lockean conceptual framework, the classical philosophical
articulation of the practices of classical constitutionalism, the state
cannot legitimately interfere with my property, save in terms of limited,
exceptional, and principled justifications, by definition. The state is by
‘natural,” pre-political consent our creation for limited and specified
purposes. The same logic can be found in the arch-authority on the
Anglo-Saxon common law, Blackstone's Commentaries, where the
right of property is presented as “that sole and despotic dominion
which one man claims and exercises over the external things of the
world, in total exclusion of the right of any other individual in the
universe.” (Ch. 1- “Of Property, in General”) This concrete (physical)
and personal notion of property had come under various attacks
already by the end of the 19" and beginning of the 20™. To give just
one example, in a criticism of railroad commissions regulatory practice,
Gerald Henderson observed that the Supreme Court’s announcement,
in review of rates cases, of the rule that rate reasonableness would be
afactor of the railroad property’s fair market value was in fact circular,
since market value was, conversely, a function of the rates established:
“If we reduce your rates, your value goes down. If we increase them, it
goes up. Obviously, we cannot measure rates by value if value is itself
a function of rates.” Property had conceptually become, in the new
logic expounded and exemplified by Henderson's argument, a legal
abstraction, an expectation of gain on the market, protected by state
coercion, rather than a tangible thing protected from the state by the
constitutional limitations. (Cited by Morton J. Horwitz, The
Transformation of American Law 1870-1960 -The Crisis of Legal
Orthodoxy (New York, London: Oxford University Press, c1992),
p. 163).
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subsided, with the collapse of the nineteenth-century faith in
‘natural’, principled, limits between the individual and the
state, the belief as such in the capacity of experts to solve
objectively (i.e., non-politically) economic and social problems
persisted. For a while, the idealization of expertise actually
bloomed and became sort of a progressive cult in the new
welfare state. This increased reliance on the power of science
and bureaucratic expertise to correctly tabulate and offer
solutions to the various social and economic problems of the
new era was fueled by the experience of massive display of
planning and allocation of resources by state bureaucracies
during the Great War, the Depression, and WWII. On the
ideological level, the various strands of meliorism which
marked the long course twentieth century would shatter the
reliance on “order of things” justifications and benchmarks
and would popularize belief in social and economic evolution
by means of efficiency-rationalization and social engineering.'?

Nonetheless, it did not take very long for congratulation
to turn into unease and then vociferous complaint, as it grew
more and more evident that bureaucracies, when they are not

19 See Herbert Hovenkamp, “Evolutionary Models in Jurisprudence”, 64

Tex. L. Rev. 645 (December, 1985). Also see by the same author “The
Mind and Heart of Progressive Legal Thought” (Presidential Lecture
given at the University of lowa), available for download at http://
sdrc.lib.uiowa.edu/preslectures/hovenkamp95/, last visited September
12, 2006). Hovenkamp relates legal Progressivism to the transposition
to social sciences of Darwin's evolutionary theories. According to
him, The Descent of Man, published in 1871, which linked humans
to Darwin’s general theory of evolution, produced both a right-
(Herbert Spencer is here the epitomic example) and a left-wing or
Reform Social Darwinism. The Progressives, as Reform Darwinists,
believed that the specific difference of the human species is that it can
understand and thus control or ‘manage’ scientifically its evolutionary
process.
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politically responsible, tend to distort their initial mandate,
develop organizational pathologies and then run astray in a
number of ways. Firstly, any bureaucracy has a tendency to
develop a “tunnel effect” vision, that is, to translate its enabling
law mandate into policy imperatives. An independent highway
agency, for instance, will see the world as a highway and build
as many highways as possible, even if, when, and where
unneeded. A rulemaking agency will over-regulate. Budgetary
considerations and the logic of organizational self-interest add
a number of obvious complications to these deleterious
tendencies. Also, at the other end of the ‘behavioral’ spectrum,
when insulated from political control, independent
administrative agencies tend to either ‘ossify” (fall into
bureaucratic torpor) or become hijacked by the regulated
constituency (this is commonly referred to as “agency
capture”).?? The outer limits of expertise have also become
clear. In the crucial field of risk regulation, for instance, it has
become clearer nowadays that the quantification-extrapolation
of risks is uncertain and that, once tabulated, risks necessitate
final judgments of prudence or of value which, in turn, are
not subject to expert valuation.?!

The next step was to legitimate the political independence
of the administration through procedure. That is to say, the
new argument for insulating regulatory administration from

D Marver H. Bernstein, Regulating Business by Independent Commission
(Princeton, N.J.: Princeton University Press, 1955). Also see the clear
elaboration of these themes in Martin Shapiro, Who Guards the
Guardians-Judicial Control of Administration (Athens and London:
Georgia University Press, c1988).

2l See Stephen Breyer, Breaking the Vicious Circle: Toward Effective Risk
Regulation (Cambridge, Mass.: Harvard University Press, c1993) and
Jerry L. Mashaw, Due Process in the Administrative State (New Haven:
Yale University Press, 1985).
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politics would not be that the administrator’s task is
non-discretionary and thus politically neutral-an exercise of
scientific rigor. Conversely, the neutrality-objectivity of the
bureaucratic decision would derive from the fact that, when
adopting a policy, the administrator could best pool and
aggregate knowledge by ‘balancing’ through the policymaking
procedure all the possible interests and positions held by all
possible stakeholders in the given matter (e.g., standard-setting,
environmental regulation, licensing etc.). Thus, in his 1975
classic, “The Reformation of American Administrative Law”,22
Richard Stewart described the contemporaneous province of
American administrative law through the conceptual
placeholder of the “interest balancing model”. That is, the
tendencies he then observed revealed a strong emphasis on
taming the administrative process through the widest possible
interest representation.?3 The provision of the broadest possible

2 Supra note 14.

3 Itis nonetheless still true that American administrative law, as its specific
difference, emphasizes participation, thus differing from the European
tendency or model of administrative law, which stresses judicial
protection of rights. See, for instance, in this respect, Susan
Rose-Ackerman, “American Administrative Law under Siege: Is
Germany a Model?”, 107 Harv. L. Rev. 1279 (1993-1994), arguing
that German (and European) administrative law could notbe a model,
due to its de-emphasis on participation. Proposals to the contrary
have nonetheless been made effect, namely, arguing for an importation
of the American participatory processes, most notably,
notice-and-comment rulemaking, into European (domestic or E.U.)
administrative law. Whether and how that could be achieved, given
the distinct nature of the legislative process and democratic will
formation in Europe is a more problematic matter. See Theodora
Ziamou, Rulemaking, Participation and the Limits of Public Law in the
USA and Europe (Aldershot, England: Ashgate, c2001) and Francesca
Bignami, “Accountability and Interest Group Participation in
Comitology: Lessons from American Rulemaking”, European University
Institute Working Paper, Robert Schuman Centre No. 99/3 (1999).
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participation in administrative processes was so pronounced
that the administration as such had, according to Stewart, begun
to resemble an aggregation of mini-legislatures providing a
form of “surrogate representative process”. Both his description
and diagnosis are well summated by this following passage,
which needs to be cited at some length:

“[Tlhe problem of administrative procedure is to provide
representation for all affected interests; the problem of
substantive policy is to reach equitable accommodations
among these interests in varying circumstances; and the
problem of judicial review is to ensure that agencies
provide fair procedures for representation and reach fair
accommodations. These difficulties are ultimately
attributable to the disintegration of any fixed and simple
boundary between private ordering and collective
authority. The extension of governmental administration
into so many areas formerly left to private determination
has outstripped the capacities of the traditional political
and judicial machinery to control and legitimate its
exercise. In the absence of authoritative directives from
the legislature, decisional processes have become
decentralized and agency policy has become in large
degree a function of bargaining and exchange with and
among the competing private interests whom the agency
is supposed to rule.”?

The problem with the interest representation model of
a-political administration resides in its incapacity to generate
limits and standards. Without an external yardstick, it is
impossible to tell what weigh should be given to the various
competing interests; in the abstract, the epistemological burden
placed on the administrator (and, consequently, on the court

2 Stewart, supra note 14, pp. 1759-1760.
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which supervises the administrative process) is almost
impossible to meet, as it inevitably tends towards (to use the
term coined by Martin Shapiro) ‘synopticism’.?> This common
problem with procedural solutions is beautifully shorthanded
by Jeremy Bentham's characterization of procedure as mere
“adjective law”. Just as an adjective needs a noun as its referent,
likewise, in any field of human decision-making, an increased
level of procedure cannot as such provide an answer to the
problem at hand. Conversely, the level of process which is
due is a direct function of the importance of the issue to be
decided.?® In other words, even though it is perhaps true that
“procedure is to law what ‘scientific method’ is to science”,?’
procedure as such, in and of itself, cannot provide either a
surrogate form of legitimacy or a sound decisional outcome.

% Martin Shapiro, Who Guards the Guardians-Judicial Control of
Administration (Athens and London: Georgia University Press, c1988).

% To stress the parallelism between the development of American and
EU regulatory policy and administrative law, various proposals to adapt
‘staple’ American “interest balancing” mechanisms of notice and
comment rulemaking to EU regulatory practices have been put forward.
See, in this respect, Theodora Ziamou, Rulemaking, Participation and
the Limits of Public Law in the USA and Europe (Aldershot, England:
Ashgate, c2001) and Francesca Bignami, “Accountability and Interest
Group Participation in Comitology: Lessons from American
Rulemaking”, European University Institute Working Paper, Robert
Schuman Centre No. 99/3 (1999) and “The Democratic Deficit in
European Community Rulemaking”, 40 (2) Harv. Int’l. L. J. 451 (Spring
1999). The proponents hope that the notoriously opaque EU regulatory
processes would thus be made more accessible and responsive to the
public. The disillusionments of American rulemaking practices should,
nonetheless, also be heeded. But cf., on a much more cautionary
note, Peter L. Lindseth, ““Weak’ Constitutionalism? Reflections on
Comitology and Transnational Governance in the European Union”,
21 (1) Oxford Journal of Legal Studies 145 (2001).

7 Henry H. Foster, “Social Work, the Law, and Social Action”, cited in In
Re Gault, 387 U.S. 1 (1967), opinion of the Court, per Fortas, J.
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Thus, in spite of the New Deal faith in expertise and belief
that expert regulation legitimizes itself through the intrinsic
impartiality of an outcome or later arguments regarding
legitimacy through interest balancing, if anything, the more
recent conclusion or trend seems to be that the primary
legitimation mechanism of independent agencies is the
governing statute of an agency and political (Presidential)
supervision.

Belief in the self-legitimating capacity of expertise and
interest balancing has been constantly under attack and was
more recently curtailed by decisions like Chevron USA, Inc.
v. Natural Resources Defense Council, Inc.,?® holding that
deference is due to reasonable agency interpretation of the
scope of its statutory authority, provided Congress has not
precisely ‘spoken” on the matter forming the object of litigation,
and Lujan v. Defenders of Wildlife,? holding that pure
regulatory injury is not a sufficient standing requirement. The
controlling part of both decisions is not faith in the
administrators™ in-built a-political objectiveness, predicated
upon independence and neutrality attained as a function of
expertise or — respectively — interest balancing and aggregation
but rather, contrariwise, the argument in both cases rests upon
political control by the elected Executive, control which is
taken to ensure both public accountability and democratic
legitimacy.3°

B 467 U.S. 837 (1984).

2 504 U.S. 555 (1992).

0 These decisions arguably mark a constitutional recognition of the
Office of the President as the central legitimating mechanism in the
administrative sphere. A number of executive orders, for instance
Executive Order 12.866 (1994) provided also for streamlining and
increased presidential control through the Office of Management and
Budget (Office of Information and Regulatory Affairs).
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2.4. Parturient montes, nascetur ridiculus mus — Constitution,
Constitutionalism, Governance and Government Revisited

“On one side, the yawning abyss of failure. On the other,
straight is the gate to success.”

Valéry Giscard d‘Estaing, “Introductory Speech to the
Convention of the Future of Europe” (2002)

“It is clear that the Union has the potential, at least, for a
new form of governance, where the political element of
government is replaced with alternative forms of
interest-group politics that develop within the elaboration
of policies.”

Andrés Sajé, “Constitution without the Constitutional
Moment: A View from the New Member States”, 3 (2-3)
International Journal of Constitutional Law (2005)

Similar considerations as those which we have observed
while reviewing the American developments have led -mutatis
mutandis- to the constitutionalizing rhetoric implied in the
passing references in ECJ decisions to a European
constitutionalism and finally to the European Convention and
its -apparently ill-fated- progeny, the Draft Treaty Establishing
a Constitution for Europe. The European Union grew in size
and competencies self-referentially and in a very elitist manner.

Firstly, it developed by regulation breeding ever more
regulation. In this respect, an extreme though somewhat
amusing example of overregulation is Commission Regulation
2257/94 laying down with fastidious minutiae quality
standards for bananas that are fit for marketing in the
Community.3!

31 Consolidated text available online, http://europa.eu.int/eur-lex/en/

consleg/pdf/1994/en_1994R2257_do_001.pdf.
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Secondly, the Union grew in legal competence by means
of aggressive activist adjudication spawning judicial
law-making. Indeed, all the essential elements which are
usually referred to as EU constitutionalism have been developed
by judicial doctrine, so that, to paraphrase Alec Stone Sweet,
we could deem the Union to be a classic case of “governing
with judges”.3? Problem is, nonetheless, that, although both
judicialization of politics/politicization of justice and
over-bureaucratization of governmental processes are
problems that plague all modern polities, the EU is not (at
least not yet) even a polity. Hence, the democracy and
legitimacy deficits are its level compounded. The growth of
the project has reached the point when the aloofness from the
public began to pose the questions of democratic legitimacy
and accountability in imperative and undelayable terms.
Possible solutions could have been the scaling down of the
Union in terms of attributions, the revision of the mandate
and procedure of the Commission, and the strengthening of
democratic control at the point where democratic legitimacy
exists (the level of the Member States). The European political
and bureaucratic establishment sought to provide a different
answer, by building an imaginary democracy through an
increase in the role and attributions of the European Parliament
and by the artifice of “constitutionalization”. In retrospect, one
could safely argue that, in spite of the high-flown rhetoric
(analogies of the European Convention with Philadelphia were
the cliché du jour at the time) and vigorous declamatory
attempts at constitutional ‘bootstrapping’ by Valéry Giscard

%2 Alec Stone Sweet, Governing with Judges-Constitutional Politics in

Europe (Oxford: Oxford University Press, 2000), The classical account
of these transformations is provided by Joseph Weiler’s article, “The
Transformation of Europe”, 100 Yale L. J. 2403 (1990-1991).
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d'Estaing, the President of the Convention on the Future of
Europe,®3 the legitimacy-democracy deficit seems to have been
acutely apparent throughout the process of the adoption and
ratification.

A constitution is of course a mechanism for dividing and
concentrating power, a “genealogy of power written at its
birth”3% determining (in blunt vernacular) “who gets what,
when, and how”. A constitution also constitutes power,
meaning, according to the Latin roots of the word, it causes
things to come together and stand up.?> The proposed
European constitution and the sheer existence of the European
Union serve very well the negative function of
constitutionalism, in the sense of avoidance of
concentration-aggregation of power in one single institution
or branch of power and incidental avoidance of the tyranny
of the majority.3® Perhaps the European Union would even
be able, in time, to acquire a sui-generis legitimacy, based on
a non-majoritarian, ‘Habermasian’ deliberative democratic
model (presumably suitable in equal measure to faculty
meetings, roundtable talks, and ‘modern, pluralist, complex
societies’). The distant future is, by definition, as rich in
imaginable possibilities as it is unfathomable.

Nonetheless, besides the neutral-negative element, a
constitution, as it is also commonly understood, must of

B See the articles and interviews in “Symposium on the proposed

European Constitution”, in 3 (2-3) International Journal of Constitutional
Law (June 2005).

Andras Sajé, Limiting Government: An Introduction to
Constitutionalism (Budapest: CEU Press, 1999 (2003)).

% Laurence Tribe, American Constitutional Law, 2" ed. (Mineola,
NewYork: The Foundation Press, 1988).

See Andras Sajo, Becoming “Europeans”: The Impact of EU
‘Constitutionalism” on Post-Communist Pre-Modernity, in Sadurski et
al., supra note 2, p. 175 et sequitur.

190



Romanian Constitutionalisim and the State of the European Union

necessity rest on a positive, political component. That is, the
constitution-formal document which sets forth in codified form
the accomplishment of a number of identifiable tasks and
l[imitations needs to be underpinned by a legitimation
mechanism. At this most crucial level, the question remains
open. The reason why was formulated in its clearest form by
Dieter Grimm, in the course of a debate with Jiirgen Habermas
on the future fate of European constitutionalism. Grimm’s
argument is trenchant in its academic common sense. 37
Namely, given the fact that not even the minimal preconditions
for a European public sphere exist (such as pan-European
parties, a common language, pan-European television
networks, etc.), there is no true legitimating mechanism, and,
consequently, no autonomous political element. Therefore,
there can be, in the foreseeable future, no European
government or genuine European constitutionalism.

3. Romanian Constitutionalism between Post-Communist

Pre-Modernity and Overnight Post-Modernization-A Few

Remarks on Possible Future Tensions

All the implications of the meandering EU quests in search
of legitimacy and political form are most visible in the
confusing signals sent by the Commission (standards proposed,
measures promoted, institutions advocated or supported) under
the political conditionality accession requirements.

¥ See Dieter Grimm, “Does Europe Need a Constitution?”, 1(3) European
Law Journal 282 (1995) and 3 (2 and 3) International Journal of
Constitutional Law 193 (June 2005). See also Jurgen Habermas,
“Remarks on Dieter Grimm's ‘Does Europe need a Constitution?”,
1(3) European Law Journal 303 (1995) and “Why Europe Needs a
Constitution”, 11 New Left Review 5 (2001).
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To wit, a Bulgarian researcher with the Sofia Centre for
Liberal Strategies, Daniel Smilov, noted, in an insightful
comparative article focused on EU-related judiciary reform in
his country, that the requirements of the Commission in this
area have had an opaque, perhaps even quasi-mythical
quality.3® In his reading of the developments, as the same
institution, legislative measure or constitutional arrangement
is, across accession states, here simply noted without ado in
the respective Country Report, there praised and elsewhere
chastised harshly, one would have to strain imagination and
reason to their limits in order to divine a unifying model, a
yardstick, behind the criticism and praise. Perhaps the
analysis-assessment made by the Commission follows a
complicated and contextualized chart which includes all
relevant systemic differences, so that the above-mentioned
disparities of treatment could be integrated in a broader
encompassing framework. Yet, as Smilov pointed out, neither
a specific and itemized laundry list of criteria, nor a complex
combinatory model of analysis, context- and system-savvy,
are to be found. A model is not provided since a model does
not exist, be it only due to the fact the disparities of
constitutional system design among the Member States are
significant, all ranging within the bounds of reasonable
differences. By the same token, admitting that it does not know
precisely what it wants would, nonetheless, weaken the
bargaining position of the Commission.

Therefore, the negotiations and follow-up assessments via
country reports proceed erratically, by dint of ad-hoc choices,

B See, for an insightful discussion of the ‘mythical’ character of the
Commission’s ‘political conditionality’ requirements, in the context of
the Bulgarian judicial independence reforms, D. Smilov, EU
Enlargement and the Constitutional Principle of Judicial Independence,
in Sadurski et al. (Eds.), supra note 2, p. 313.
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acceptance and ‘appropriation” by the Commission of the given
proposals for reform advanced by the local partners in the
process (in the case of Romania, the Romanian National
Integrity Agency will certainly spring to mind). This is
unsurprising, as, if one does not have guidance by means of
standards or clear guiding principles, such are the courses of
actions one is compelled to follow. In the following, I will
elaborate on two detrimental and perhaps even dysfunctional
effects of the Romanian accession process, regarding the
structural constitution (legislative process and separation of
powers) and matters of rights protection.

3.1. Democratic Process-Constitutionalism and the
Antinomies of Accession

The technical and unconditional nature of implementing
the acquis and (upon accession) the very structure of
decision-making in the Union have already contributed (and
will very likely continue to do so) to the further demise of
public debate This danger is aggravated by the bureaucratic
neutralization of political decision-making, which may at any
rate result in the impoverishment of the public sphere.??

In Romania, this situation might add to a preexisting sense
of irrelevance regarding political participation.*® As a perverse

¥ tis, after all, in the nature of bureaucratization to hinder, restrict or

undermine the possibility of “meaningful social action”. See Max
Weber, Economy and Society, Guenther Roth and Claus Wittich eds.
(Berkeley: University of California Press, 1978).

It is interesting, in this respect, to compare the 2004 Eurobarometer
polls measuring the popular perception of EU accession (still regarded
by a high percentage of the Romanian public as a net public good)
with the polls showing a very low electoral turn-out during the
referendum on the 2003 ‘Euro-amendments’ to the Constitution. After
some protracting and last-ditch government efforts, participation in
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long-term effect, the process may also contribute to the
reinforcement of the executive at the expense of the national
legislature, and, perhaps, breed precisely the sort of
nationalistic-emotionalist identity politics which the political
conditionality measures seek to remedy in the new Candidate
States.

In this respect, the Romanian accession process worsened
a local systemic flaw. Art. 114 (now 115) emergency
ordinances, although in principle an exceptional law-making
procedure, set the practical norm of Romanian post-communist
legislative practice. The regulation of virtually everything by
means of emergency ordinances*! has been a constant reality,
flying in the face of the provision in Art. 58 (now 61) (1),
which reads: “Parliament is...the sole legislative authority of
the country”.#? In 2003, the Constitution was amended and
the changes made to Art. 115 — “Legislative Delegation” sought
to remedy certain of the particularly problematic aspects of
the previous constitutional regulation of the matter. The limits
on the adoption of ‘emergency’ (or ‘constitutional” ordinances)
are both substantive and procedural. Substantively, emergency
ordinances cannot encroach on “the field of constitutional

the referendum satisfied the validation requirement by an extremely
narrow margin, just slightly over the constitutionally requisite 50%.
Sometimes more than a hundred ‘emergencies’ per year were found
to exist by the respective government in power.

Formally, the principle is respected, to the extent that ‘ordinary’
ordinances are adopted pursuant to an enabling act, whereas
‘emergency’ (or ‘constitutional’) ordinances are authorized directly by
rthe constitution. The literature on the topic is abundant. See, for
instance, loan Muraru and Mihai Constantinescu, Ordonanta
guvernamentald-doctrind si jurisprudentd (The Governmental
Ordinance-Doctrine and Jurisprudence) (Bucuresti: Lumina Lex, 2000)
and Antonie lorgovan, Tratat de drept administrativ (Bucuresti: All
Beck, 2001).

4
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laws, or affect the status of fundamental institutions of the State,
the rights, freedoms and duties stipulated in the Constitution,
the electoral rights, and cannot establish steps for transferring
assets to public property forcibly”.#3 Procedurally, under the
amended Constitution, emergency ordinances enter into force
only after having been laid before Parliament for adoption
and after having been published in the Official Journal. If
Parliament is not in session, it is convened within 5 days. An
ordinance on which a House fails to pronounce within 30
days is considered adopted and is automatically forwarded to
the other House, which takes a decision under emergency
legislative procedure.

While the new form of the delegation provision was seen
as an improvement on the original 1991 constitutional
treatment of delegation,** the prediction can be safely made
that emergency ordinances will continue to dominate
governmental practice, just as before. This is essentially due
to the fact that the main vantage point of the government (and
the unfortunate choice of the Constitutional Committee) is this
normalization and routinization -as a matter of governmental
practice- of the emergency. It is inevitable that the Executive
would prefer to choose a less cumbersome and more

8 Art. 115 (6). The pre-2003 uncertainty regarding whether the
Government could adopt emergency ordinances within the field of
organic laws (laws are materially classified in the Romanian Constitution
as ordinary, organic, and constitutional) was solved by forbidding a
parliamentary (ordinary) delegation under enabling acts within the
constitutionally-reserved field of organic law.

“ For instance, the new provisions specify the exact entry into force of
ordinances, a matter which had been previously left unclear. On the
other hand, given the parliamentary nature of the political system, the
new (expedited) procedure and the short deadline might turn into
additional possibilities for the majority in government of circumventing
the rights of the parliamentary opposition.
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expeditious procedure under a pretense of necessity. Moreover,
while the executive is now under the obligation of motivating
the emergency situation in the text of the ‘constitutional
ordinance’, in practice, controlling the constitutionality of the
essential element (the existence or non-existence of an
‘exceptional” or ‘urgent’ situation) is, for obvious practical and
epistemological reasons, very difficult. Both the Parliament
and the Constitutional Court are not, either legally or
institutionally, capable of grappling with the systemic fait
accompli of ‘motorized legislation’.

The un-negotiable manner in which the adoption of the
acquis proceeded has aggravated the practice of executive
legislation. It is ironical that the nature and process of EU
accession aggravates a phenomenon which is regarded as very
problematic and harshly criticized by every single European
Commission Country Report on Romania, the use of emergency
ordinances to by-pass the legislative process.*

The emergency ordinance OUG 31/20024 regarding the
prohibition of organizations and symbols with a fascist, racist

% http://www.infoeuropa.ro/ieweb/imgupload/RR_RO_2004_EN_
00001.pdf. See pp. 15-16. | reiterate here some arguments which
were developed in my doctoral dissertation, “Legislative Delegation-A
Comparative Analysis” (copy on file with the Central European
University Library).

Ordonanta de urgenta nr. 31 din 13 martie 2002 privind interzicerea
organizatiilor si simbolurilor cu caracter fascist, rasist sau xenofob si a
promovdrii cultului persoanelor vinovate de sdvarsirea unor infractiuni
contra pacii si omenirii, textul actului publicat in Monitorul Oficial Nr.
214 din 28 martie 2002, available online at http://www.cdep.ro/pls/
legis/legis_pck.htp_act_text?idt=34086) (Emergency Governmental
Ordinance No. 31 of March 13, 2002, regarding the ban on fascist,
xenophobic, and racist organizations and symbols, and the prohibition
of promoting the cult of persons guilty of war crimes and crimes against
humanity, published in the Official Journal No. 214 of March 28,
2002).
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and xenophobic character and forbidding the promotion of
the cult of persons guilty of crimes against peace and humanity
offers a very good example. This is not a part of a technical
bulk of legislation (e.g., in the field of competition policy)
regarding which, perhaps, an expedited procedure would be
cautioned or at least could be justified. As it deals with
restrictions on rights and promotion of values, the ordinance
is precisely the sort of legislation that should have been subject
to public debate in parliament. Whether one approves, based
on liberal-constitutionalist arguments, of such limitations on
speech is a different issue. Perhaps in Romania this particular
EU-related requirement could have been justified on principled
justifications, from the standpoint of ‘militant democracy’
requirements,*” given the legacy of Romanian interbellum
fascism. Nonetheless, Holocaust denial and bans on
fascist-xenophobic propaganda were in Romania not an issue
of confronting past but yet another piece of governmental
‘Euro-legislation’. Criminalization proceeded hastily through
an Emergency Governmental Ordinance of 2002, hence with
no prior parliamentary or public debate.

The purpose of civility in social debates will not be attained
by such means. The effect may actually be an obverse one. In
such ways, one does not even create Zwangsdemokraten
(“forced democrats”)*® but rather helps perpetuate the
tongue-in-cheek preexisting cavalier attitude towards the rule
of law. Forced through the backdoor of emergency
governmental legislation, justified primarily on instrumental
considerations, such measures are perceived by the public, at

Karl Lowenstein, “Militant Democracy and Fundamental Rights,” | and
Il; 31 American Political Science Review (June 1937) and (August
1937).

Cf. see Saj6, “Becoming ‘Europeans,’” in Sadurski et al., supra note 2.
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best, as an alien imposition which does not concern them. It
is emblematic in this respect (lack of commitment to
constitutionalism and the rule of law) that the Constitutional
Court itself, when called to decide on the constitutionality of
this ordinance, pointed out primarily the needs of EU
integration. The ordinance was declared in conformity with
the Constitution in a brief Solomonic judgment, out of which
a passage is worth quoting at the closing of this section, to
illuminate the problems which are posed when poor
constitutional drafting is coupled with poor constitutional
reasoning and instrumental treatment of rights and legality:

The Court appreciates that, in the absence of a
constitutional definition of ‘exceptional situation’, as was
decided by Dec. nr. 65 from the 20™ of June 1995,
published in the Official Journal, Part. I, nr. 129 of 29" of
June 1995, this needs to be related to ‘the necessity and
urgency of regulating a situation which, due to its
exceptional circumstances, requires the adoption of an
immediate solution, in view of avoiding a grave detriment
to public interest’. Thus, in the present case, the existence
of an exceptional situation was determined by the urgency
of stricter regulation of the domain, due to the necessity
of promoting the principles of the rule of law state,
democratic and social, where the dignity of men, justice,
political pluralism, equality of mankind represent supreme
values. Whereas, the prohibition of extremist
manifestations of the fascist, racist, or xenophobic type
constituted and constitutes a constant preoccupation of
the international community, at the level of the European
and international organisms as well as at the level of
national legislation. The prevention and combating of
incitement to national, racial, and religious hatred
correspond to the requirements of the European Union in
the field, constituting, at the same time, a positive signal
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given by the Romanian state in the field of combating
racism, anti-Semitism, and xenophobia. The efficiency of
this signal depends in no small measure on the urgency
with which the Romanian state adopts the necessary
legislative measures to sanction this sort of acts.*

To be sure, cutting through the verbal niceties, and
summing up this convoluted logic in more pedestrian
language, the Court is in essence making the argument that
we have to suffer EU proclivities in order to gain access to
long-awaited EU status and largesse. This is an instrumentally
savvy rationalization for an institutional rubber-stamp, not a
principled argument or (more importantly) a constitutionally
valid consideration.

3.2. Values-Imposed Conformities vs. Liberal Constitutionalism

While the theory and practice liberal constitutionalism
revolves around rights, agreement on the exact configuration
of fundamental rights and the weight to be given each of them
within a given polity is not a self-evident or even easy venture,
as the French revolutions were among the first to discover,
during debates on the Declaration of the Rights of Man and of
the Citizen.?? For this reason, it is all the more essential that

#  Decizia Curtii Constitutionale Nr. 67 din 3 februarie 2005, publicata
in Monitorul Oficial Nr. 146 din 18 februarie 2005 (Decision of the
Constitutional Court, No. 67 of February 3, 2005, published in the
Official Journal No. 146 of February 18, 2005).

D See Andras Sajo, “Constitutional Sentiments”, http://
www.law.berkeley.edu/institutes/csls/Sajo%20paper.pdf. This is why
the catalogue of fundamental rights identified by classical
constitutionalism is short and precise, comprising strictly what are
today called, perhaps by a partial misnomer, “negative” rights (civil
and political rights and liberties). The qualifications “natural,” “human”,
and “unalienable” are of little epistemological help in and of themselves.
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matters of rights are settled within each polity through open
and public debate, by legislative rules, enforceable in courts
of law.

I will in the following provide one very edifying example
of how and why ideological fads and fashions implemented
under the political acquis may in the future have rather
importunate consequences on the culture of rights and the
rule of law in Romania. This example is edifying with respect
to the way in which institutions and legislation which do not
necessarily correspond to a proper understanding of liberal
democracy have happened upon a hapless public, with the
mantra of democracy and rule of law conditionality serving
as an-all purpose justification. Such a situation is partially the
result of various governments in power having sought to export
issues of justification and legitimacy by presenting to the
electorate the accolades from Brussels, while at the same time
downplaying or deferring to take into account the actual effects
of the changes. As communism and transition have used both
politicians and the public to consider law a realm about and
within which negotiation is always possible and end-results
are fairly open-ended throughout the process, the changes
were undoubtedly regarded as inevitable superfluities one has
to put up with in order to “finally join Europe”.

One of the enduring legacies left by former Prime-Minister
Adrian Nastase is the National Council for Combating

This is not to aver the Benthamite quip regarding legal rights vs.
“nonsense upon stilts” or to mount an ultraconservative attack on the
idea of human rights but only to modestly observe that we can all be
sure to agree willingly on noble wording pitched at a high enough
level of idealistic abstraction. The problems arise once we descend to
the contentious and pragmatic specifics.
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Discrimination (CNCD).>! It was established as an autonomous
government institution by a 2001 Government Decision based
on a 2000 Government Ordinance. The creation of the
Council passed rather unobserved, except for the cursory and
standard justification of its establishment as a necessary legal
step on the political conditionality road to EU accession.>?
The Council drifted for a long while in the comfortable
torpor provided by lack of either public and political support
or political responsibility. It awakened with a jolt and rose to
meteoric national awareness a few years later, once it became
afflicted with tunnel vision. This was to be expected, as the
controlling provisions of its enabling legislation are framed in
terms so generous that it is possible for the enforcement agency
to see the world at large as a playground for malicious
discrimination or downright hateful discriminatory incitement.
In 2005, CNCD reprimanded, on age-based discrimination
grounds, Mircea Mihadies, a noted local columnist and public
intellectual. In an article entitled Metuselah Voting, the latter
had derided the statistical propensity of the elderly electorate
to vote en masse for the left-wing Social Democratic Party.

51 A part of the argument in this section has been submitted in similar

form for publication as part of an article which is forthcoming in the
contributions volume of the 14" Annual Conference “The Individual
vs. the State-Free Speech and Religion: the Eternal Conflict in the Age
of Selective Modernization”, held at the Central European University,
Budapest, May 12-13 (Andras Saj6, Ed.).

In the Romanian context, it is revealing to note, as an interesting and
pertinent antinomy of the accession, that, while virtually every single
Country Report criticizes, under the ‘Democracy and Rule of Law’
chapter, the practice of by-passing the Parliament through ordinary
and emergency ordinances (delegated legislation), the non-negotiable
and top-down nature of the adoption of the acquis renders the use of
this type of ‘motorized legislation” endemic.
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Mihdies was initially fined 40.000.000 ROL>? but afterwards,
on administrative appeal, following an open letter in his
support signed by a sizeable number of public figures, the
fine was reduced to 5.000.000.

A very problematic recent action of the Council is a 2005
decision to fine an Orthodox priest for discrimination based
on sexual orientation.”* The priest, having found the mobile
phone number of the church cantor listed in the classifieds
section of a local newspaper, in an advertisement posted by
someone looking for gay sex partners, had expressed during
and after the Sunday sermon the opinion that the cantor be
fired, as homosexuality was a sin the Church could not abide.
The priest was promptly fined 10.000.000 ROL.

This anomaly is not idiosyncratic. Romanian legislation
reproduces tale quale trends that are becoming quite common
in recent times.> To wit, other things being equal®®, the CNCD
decision is the domestic counterpart of a recent Swedish case,
in which a Pentecostal pastor, Ake Green, was convicted, based
on Swedish hate law, of the crime of agitation against a group,

3 Approximately 1100 EUR.
http://www.cncd.org.ro/CNCD_Culegere_de_Jurisprudenta_a_
Colegiului_Director_2005.pdf.

See, for a comparative review of recent developments and criticism of
Canadian practice, H. C. Clausen, Note: “The ‘Privilege of Speech’ in
a ‘Pleasantly Authoritarian Country’: How Canada’s Judiciary Allowed
Laws Proscribing Discourse Critical of Homosexuality to Trump Free
Speech and Religious Liberty,” 38 Vanderbilt Journal of Transnational
Law 443 (2005).

Unlike the Swedish situation, where criminal law sanctioned an
expression of general opinions directed at an identifiable group, in the
Romanian case an administrative tribunal imposed an administrative
fine for a misdemeanor directed against an individual. Nonetheless,
considering the way in which the Romanian administrative decision is
motivated and the attributions of the Council, an analogy is possible.
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and sentenced to one month imprisonment.”” Result-wise, the
problems were postponed through a judicial dilatory
compromise, rather than addressed. On appeal, the Supreme
Court vacated the lower court conviction, in a rather strange
decision. Namely, the Swedish Supreme Court did away with
the domestic legal provisions under which the incriminated
conduct clearly fell, and acquitted Green based on their own
understanding of what the European Convention of Human
Rights required and, consequently, on an unseemly prediction
of what the European Court would have done, given the
particular context, had the case reached it.>8

To be sure, a secular rationalistic cast of mind clashes quite
obviously with the claims of ultimate truth entailed by notions
such as ‘sin’, ‘redemption’, and ‘damnation’ or with an

¥ He had delivered a sermon, subsequently printed in a local newspaper
(“Is Homosexuality Genetic or An Evil Force that Plays Mind Games
with People”), in which, based on a collection of Bible quotes, he
qualified homosexuality as a sinful “sickness” which, like all
“abnormalities”, constituted no less than “a deep cancerous tumor in
the entire society”.>® Chapter 16, Section 8 of the Swedish Criminal
Code incriminates “making a statement or otherwise spreading a
message that threatens or expresses contempt for an ethnic group or
any other group of people with reference to their race, skin colour,
nationality or ethnic origin, religious belief or sexual orientation”. The
travaux préparatoires of the 2003 amendment which included sexual
orientation in the list expressed the desire of the Government (the
initiator of the Bill) not to incriminate “objective and responsible
debate”. Rather, the expressed intention was to legislatively foster such
discussions in which it would be “possible for homosexuals and others
to reply to and correct erroneous positions in free and open discourse,
and thus counteract prejudices that otherwise might well be preserved
and continued in secret”.

The authorized English translation of the judgment is available online,
on the website of the Supreme Court of Sweden, at: http://
www.hogstadomstolen.se/2005/Dom%20pa%20engelska%20B %
201050-05.pdf.
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interpretation of sacred texts based on received authority. A
secularized sensitivity is ‘by nature’ predisposed to read religious
beliefs through anachronistic lenses or regard religion itself as
a prejudice. One can easily notice the deleterious
consequences (for both the right to free speech and freedom
of religion) that emerge when religiously-grounded opinions
(and our assessments of them) are moved from the level of
social judgment and religious discourse unto the ground of
legal sanction.

The meanderings of the European ‘statehood’ have
determined legal and institutional transformations in the
constitutional systems of the new Members States which, from
the standpoint of constitutionalism, do not warrant unalloyed
enthusiasm. A measure of sober skepticism seems to be, at
least for the time being, justified.
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The EU as the Paradigm of Future
European Statehood/
Die EU als gegenwartige Zukunft
europdischer Staatlichkeit

New Europe College, Bucharest

Monday, May 15

17.00

17.10-17.40

17.40-18.10

18.10-19.00

May 15-16, 2006

Opening Remarks
Dr. Dr. h. c. mult. Andrei PLESU,
Rector, New Europe College, Bucharest

Dr. Helge ROSSEN-STADTFELD,
Professor, University of the Bundeswehr,
Munich

Demokratische Staatlichkeit in Europa

Dr. Daniel BARBU, Professor,

Faculty of Political Science,

University of Bucharest

They, the People. Citizens vs. the States
in the Constitutional Make Up of the
European Union

Discussion
Moderator Bernd RUTHERS
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Tuesday, May 16

10.00-10.30 Dr. iur. Dres. h. c. Bernd RUTHERS,
Professor Emeritus University of Constanz
Erfahrungen der Rechtsentwicklung nach
mehrfachen Systemwechseln - Ein
Beitrag zu Funktionen und Risiken des
supranationalen Richterrechts in der
Européischen Union als Vorwegnahme
europdischer Staatlichkeit

10.30-11.00 Discussion
Moderator Marius BALAN
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11.30-11.50 Dr. Simina TANASESCU,
Associate Professor, Faculty of Law,
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Between a Treaty with Constitutional
Authority and the Authority of a
Constitution

11.50-12.10 Dr. Marius BALAN, Lecturer, Faculty of
Law, “Al. 1 Cuza” University of lasi
Das Territorium als Element des
europdischen Staates
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Moderator Daniel BARBU
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NEW EUROPE FOUNDATION
NEW EUROPE COLLEGE

Institute for Advanced Study

The New Europe College (NEC) is an independent Romanian
institute for advanced study in the humanities and social
sciences founded in 1994 by Professor Andrei Plesu
(philosopher, art historian, writer, 1990-1991 Romanian
Minister of Culture, 1997-1999 Romanian Minister of Foreign
Affairs) within the framework of the 1994 established New
Europe Foundation (a private foundation subject to Romanian
law).

Its impetus was the New Europe Prize for Higher Education
and Research, which was awarded in 1993 to Professor Plesu
by a group of six institutes for advanced study (the Center for
Advanced Study in the Behavioral Sciences, Stanford, the
Institute for Advanced Study, Princeton, the National
Humanities Center, Research Triangle Park, the Netherlands
Institute for Advanced Study in Humanities and Social Sciences,
Wassenaar, the Swedish Collegium for Advanced Study in the

213



The EU as the Paradigm of Future European Statehood

Social Sciences, Uppsala, and the Wissenschaftskolleg zu
Berlin).

Since 1994, the NEC community of fellows and alumni has
enlarged to over 450 members. In 1998, the New Europe
College was awarded the prestigious Hannah Arendt Prize for
its achievements in setting new standards in higher education
and research. One year later, the Romanian Ministry of
Education officially recognized the New Europe College as an
institutional structure of continuous education in the
humanities and social sciences, at the level of advanced studies.

Aims and Purposes

- To create an institutional framework with strong
international links that offers young scholars and academics
in the fields of the humanities and social sciences from
Romania and South-Eastern Europe working conditions
similar to those in the West, and provides a stimulating
environment for transdisciplinary dialogues and critical
debates;

- To foster, through its programs and activities, the
development and reform of the Romanian higher
education;

- To promote contacts between Romanian and regional
scholars and their peers worldwide;

- To cultivate the receptivity of academics and researchers
in Romania for fields and methods as yet not firmly
established here, while preserving what might still be
precious in the particular type of scholarly approach that
emerged, against all odds, in the local pre-1989
unpropitious intellectual, cultural, and political context;
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- To contribute to the development of a core of promising
young academics and scholars, who are expected to play
a significant role in the renewal of the Romanian academe
and intellectual life.

As an institute for advanced study, NEC is not, strictly speaking,
an institution of higher education, although it has been
consistently contributing to the advancement of higher
education through the impact of its programs and of the
activities organized under its aegis. In order to further enhance
its support for the development of higher education in
Romania, NEC has initiated as of 2003 the NEC-LINK Program,
thus establishing its direct presence in the major universities
of the country.

PROGRAMS

NEC Fellowships (since 1994): 149 fellowships
Each year, ten NEC Fellowships for outstanding young
Romanian scholars in the humanities and social sciences
are publicly announced. The Fellows are chosen by the
NEC international Academic Advisory Board for the
duration of one academic year (October through July).
They gather for weekly seminars to discuss the progress of
their research projects and participate at all the scientific
events organized by NEC. The Fellows receive a monthly
stipend for the duration of nine months and are also given
the opportunity of a one-month research trip abroad, at a
university or research institute of their choice. At the end
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of the NEC academic year, the Fellows submit papers
representing the results of their research, which are
published in the series of New Europe College Yearbooks.

RELINK Program (1996-2002): 35 fellowships

The RELINK Program targeted highly qualified, young
Romanian scholars returning from studies abroad to work
in one of Romania’s universities or research institutes. Ten
RELINK Fellows were selected each year through an open
competition; in order to facilitate their reintegration in the
local scholarly milieu and to improve their working
conditions, a support lasting for three years was offered,
consisting of: funds in order to acquire scholarly literature,
an annual allowance enabling the recipients to make a
one—month research trip to a foreign institute of their choice
(in order to sustain existing scholarly contacts and forge
new ones), and the use of a laptop computer and printer.
Beside their individual research projects, the RELINK
fellows of the last series were also involved in organizing
outreach actives within their universities (for which they
received a monthly stipend). NEC published several
volumes comprising individual or group works of the
RELINK Fellows.

The GE-NEC Program (since 2000): 29 fellowships
Starting with the 2000-2001 academic year, the New
Europe College administers a program that is financially
supported by the Getty Foundation. Its aim is to strengthen
research and education in the fields of visual culture, by
inviting leading specialists from all over the world to give
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lectures and hold seminars for the benefit of Romanian
under—graduate and graduate students, as well as young
academics and researchers. The program also includes 10—
months fellowships for Romanian scholars, who undergo
the same selection procedures as the NEC Fellows (see
above). The GE-NEC Fellows are fully integrated in the
life of the College, receive a monthly stipend, and are given
the opportunity of spending one month abroad for a
research trip. At the end of the GE-NEC vyear, the Fellows
submit papers representing the results of their research,
that are published in the series of the GE-NEC Yearbooks.

NEC Regional Fellowships (2001-2006): 41 fellowships
As of October 2001, the New Europe College has
introduced a regional dimension to its programs (that were
hitherto dedicated solely to Romanian scholars) by offering
fellowships for academics and researchers from
South-Eastern Europe (Albania, Bosnia and Herzegovina,
Bulgaria, Croatia, Greece, The Former Yugoslav Republic
of Macedonia, the Republic of Moldova, Montenegro,
Serbia, Slovenia, and Turkey). This program aims at
integrating into the international academic network
scholars from a region, whose scientific resources are as
yet insufficiently known, and to stimulate and strengthen
the intellectual dialogue at regional level. With the prospect
of the European integration, and in complementing the
efforts of the European Union to implement the Stability
Pact, the New Europe College invites academics and
scholars from the Balkans to cooperate towards overcoming
the tensions that have won this region an unfortunate fame
over the last decade. The Regional Fellows receive a
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monthly stipend and are given the opportunity of a one—
month research trip abroad. At the end of the grant period,
the Fellows submit papers representing the results of their
research, to be published in the series of NEC Regional
Program Yearbooks.

The NEC-LINK Program (since 2003): 82 fellowships
Drawing on the experience of its NEC and RELINK
Programs in connecting with the Romanian academic
milieu, NEC initiated in 2003 a new program, that aims to
directly contribute to the advancement of higher education
in four major Romanian academic centers (Bucharest,
Cluj-Napoca, lasi, and Timisoara). Teams consisting of a
visiting academic and one from the host university offer
joint courses for the duration of one semester in the fields
of the humanities and social sciences. A precondition for
these courses is that they be new ones and that they meet
the distinct needs of the host university. The grantees
participating in the Program receive monthly stipends, a
substantial support for ordering literature relevant to their
courses, as well as funding for inviting guest lecturers from
abroad and for organizing local scientific events.

The Britannia-NEC Fellowship (since 2004): 3 fellowships
This fellowship (1 opening per academic year) has been
initiated by a private anonymous donor from the U.K. The
fellowship is identical to a NEC Fellowship in all respects. NEC
contributes the one-month research trip abroad, all other costs
being covered by the aforementioned donor.
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The Excellency Network Germany - South-Eastern Europe
Program (since 2005)
The aim of this program, financed by the Hertie
Foundation, is to establish and foster contacts between
scholars and academics, as well as higher education entities
from Germany and South-Eastern Europe in view of
developing the regional scholarly milieu mainly in the fields
of European integration, transnational governance, and
citizenship. To this end the program will be run, in its
pilot phase of three years, by the New Europe College. At
the present stage, the main activities of the program consist
of a) hosting at the New Europe College prominent, as
well as young promising scholars coming from Germany
in order to give lectures both at the College and at
universities throughout Romania, b) the organization of
international scientific events with German participation,
c) the setting up and development of an increasingly strong
network of scholars from Western and Central and
South-Eastern Europe. Given the experience gained after
the pilot phase, the Hertie Foundation may consider
extending the program by also involving other institutes
of advanced study from Central and South-Eastern Europe.

The EUROPA Fellowships - Traditions of a New Europe. A
Prehistory of the European Integration in South-Eastern Europe
(since October 2006): 8 fellowships
This program, financed by the VolkswagenStiftung for the
duration of three years, takes the now terminated Regional
Program to another level. Its aim is to investigate the “pre—
history” of the European integration of South-Eastern
Europe, and to dwell on its diverse local and regional

219



The EU as the Paradigm of Future European Statehood

heritage, thus offering the present Europe some valuable
vestiges of its own less known past. Such a description of a
Europe in statu nascendi may be highly relevant for
nowadays consolidated Europe, all the more as this
consolidation is, as recent developments have shown,
subject to reevaluations, reformulations, and crises.

The project starts off in its first (pilot) year with 8 Romanian
and foreign fellows, who will focus their the research on
several aspects of everyday life, by studying the history of
the costume, of the portrait, or of the “gastronomic
memory.”

The Petre Tutea Fellowships (since October 2006):

5 fellowships
Starting with the 2006-2007 academic year, NEC
administers a fellowships program financed by the Ministry
of Foreign Affairs of Romania through its Department for
Relations with the Romanians Living Abroad. The
fellowships are granted to researchers of Romanian descent,
who are living abroad and are working in the domains of
the humanities and social sciences, as well as to Romanian
researchers, whose projects dwell on the cultural patrimony
of the Romanians from abroad. During the academic year
the fellows under this program will be actively involved
in the scientific life of the College. At the end of the year
they are expected to submit papers representing the results
of their research, which will be published in the bilingual
series of the Petre Tutea Program Yearbooks.
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The New Europe College hosts within the framework of its
programs ongoing series of lectures (an average of 40 per
academic year) given by prominent foreign and Romanian
scholars foremost for the benefit of academics, researchers and
students, but also for a wider public. The College also organizes
international and national events (seminars, workshops,
colloquia, symposia, book launches, etc.). Another important
asset of the New Europe College is its library, including among
its roughly 25,000 titles outstanding reference works and major
works in the humanities and social sciences, as well as several
thousand volumes and manuscripts donated to the NEC by
private individuals from Romania and abroad. The holdings
of the library are opened to readers from the academic and
research milieus.

kokk

Beside the above—described programs of the College, the New
Europe Foundation and the College expanded their activities
during the last years by administering or being involved in the
following major projects:

The Ludwig Boltzmann Institute for Religious Studies
towards the EU Integration (2001-2005)

As of 2001, the Austrian Ludwig Boltzmann Gesellschaft
funded to the end of 2005—within the framework of the
New Europe Foundation—an institute that focused on the
extremely sensitive issue of religion related problems in
the Balkans (and beyond) from the viewpoint of the EU
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integration. Through its activities, the institute fostered the
dialogue between distinctive religious cultures (Christianity,
Islam, Judaism), as well as between confessions within the
same religion, and aimed at investigating the sources of
antagonisms and to work towards a common ground of
tolerance and cooperation. To this end, the institute hosted
international scholarly events, sustained research projects,
brought out publications, and set up a topic relevant library,
intended to facilitate informed and up-to-date approaches
in this field.

The Septuagint Translation Project (since 2002)

This project aims at achieving a scientifically solid
translation of the Septuagint into Romanian by a group of
very gifted, mostly young, Romanian scholars. The
financial support is granted by the Romanian foundation
Anonimul and amounts to 120,000 USD. The translation
is scheduled to be ended in 2007, four volumes having
already been published by the Polirom Publishing House
of lasi.

The ethnoArc Project — Linked European Archives for
Ethnomusicological Research (since 2006)

An European Research Project in the 6th Framework
Programme: Information Society Technologies—

Access to and Preservation of Cultural and Scientific
Resources

The goal of the ethnoArc project (that was initially started
in 2005 under the title From Wax Cylinder to Digital
Storage with funding from the Ernst von Siemens Music
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Foundation and the Federal Ministry for Education and
Research of Germany) is to contribute to the preservation,
accessibility, connectedness and exploitation of some of
the most prestigious ethnomusicological archives in Europe
(Bucharest, Budapest, Berlin, and Geneva), by providing
a linked archive for field collections from different sources,
thus enabling access to cultural content for various
application and research purposes. The system will be
designed to conduct multi-archive searches and to
compare retrieved data. In a two-year effort, ethnoArc will
attempt to create an “archetype” of a linked archive that
aims to incite modern, comprehensive, and comparative
research in ethnomusicology, anthropology, or related
disciplines, and to deepen and spread awareness and
familiarity with the common European memory and
identity.

The project includes an international network of seven
partners: four sound archives, two multidisciplinary
research institutions, and a technology developer:
Constantin Brailoiu Institute for Ethnography and Folklore,
Bucharest, Archives Internationales de Musique Populaire,
Geneva, Ethnomusicological Department of the
Ethnological Museum Berlin (Phonogramm Archiv),
Institute for Musicology of the Hungarian Academy of
Sciences, Budapest, Wissenschaftskolleg zu Berlin
(Coordinator), New Europe College, Bucharest, FOKUS
Fraunhofer Institute for Open Communication Systems,
Berlin.
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Present Financial Support
The State Secretariat for Education and Research of Switzerland
The Federal Ministry for Education and Research of Germany

The Federal Ministry for Education, Science, and Culture of
Austria

Le Ministere Frangais des Affaires Etrangeres, Ambassade de
France en Roumanie

The Ministry of Foreign Affairs (Department for the Relations
with the Romanians Living Abroad), Romania

The Romanian State (indirect financial support through tax
exemption for fellowships)

Zuger Kulturstiftung Landis & Gyr, Zug, Switzerland
Stifterverband fiir die Deutsche Wissenschaft (DaimlerChrysler—
Fonds, Marga und Kurt Méllgaard-Stiftung, Sal. Oppenheim—
Stiftung, and a member firm), Essen, Germany

Stiftung Mercator GmbH, Essen, Germany
Volkswagen-Stiftung, Hanover, Germany

The Open Society Institute (through the Higher Education
Support Program), Budapest, Hungary

The Getty Foundation, Los Angeles, U.S.A.

Britannia—NEC Scholarship Founder, U.K.

The Hertie Foundation, Frankfurt am Main, Germany

The Ernst von Siemens Music Foundation, Munich, Germany
Sixth EU Framework Programme for Research and
Technological Development (FP6)

Fundatia Anonimul, Bucharest, Romania

Forum Auto/Volvo, Bucharest, Romania

k ok ok
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Founder and President of the New Europe Foundation, Rector
of the New Europe College
Prof. Dr. Dr. h.c. mult. Andrei PLESU

Administrative Board

Ambassador Jean—-Claude JOSEPH, Permanent Representative
of Switzerland and Chair of the Rapporteur Group for
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France (Honorary Member)

Dr. Cezar BIRZEA, Director, Institute of Education Sciences,
Bucharest; Professor, National School of Political Studies
and Public Administration, Bucharest, Romania
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Center NEC Bukarest-Zug”, Switzerland

Dr. Charles KLEIBER, State Secretary, Federal Department of
Home Affairs, State Secretariat for Education and Research,
Berne, Switzerland
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MinR’in Dr. Erika ROST, Bundesministerium fir Bildung und
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Academic Advisory Board

Dr.
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Hinnerk BRUHNS, Director of Research, Centre National
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France
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Switzerland

. Mircea DUMITRU, Professor and Dean, Faculty of
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THE HERTIE FOUNDATION

Founded in 1974, the Hertie Foundation is one of today’s
largest foundations in Germany, with assets to the order of
approximately 820 million EUR and an average annual
sponsoring outlay of 20 million EUR.

In its field of focus, which embraces the Neurosciences,
European Integration and Learning Democracy, the Foundation
seeks to sound out new solutions and help towards their
practical implementation. The Foundation sees itself as
initiator, actuating and triggering off a dynamic process that
subsequently allows the sponsored project to unfold and
develop on its own.

In the area of European Integration, the Hertie Foundation
concentrates on projects exploring new forms of governance.
The Foundation has set up the Hertie School of Governance
in Berlin and supports cooperation and exchange between
municipal and regional administrations in Germany and the
new EU member states. The Foundation also supports a
Network of Excellence Germany - South East Europe, designed
and realized in cooperation with the Wissenschaftskolleg zu
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Berlin and the New Europe College in Bucharest. In the
framework of this program (started in 2005), eminent German
scholars are invited to present guest lectures, hold seminars or
attend conferences that are organized by the multidisciplinary
Romanian research center. The aim is to establish contacts
between scholars here and there, to exchange knowledge and
views, to overcome national and disciplinary boundaries, and
to work towards a common understanding of Europe.
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STATALITATEA DEMOCRATICA
IN EUROPA

Helge ROSSEN-STADTFELD

A. Transformdri in privinta acceptiunilor statului
I. Unitatea statului

Si discutia actuala in privinta statului se raporteaza, fie in
sens aprobator, fie de respingere, la un anumit concept al
statului european modern. Acest concept reprezintd o
constructie a teoriei germane a statului din secolul al XIX-lea.
Ea gdseste unitatea conceptului de stat in legarea functionala
a trei caracteristici: statul modern exercita dominatia sa
exclusiva, in limitele teritoriului sau de stat (Staatsgebiet),
asupra unui popor al statului (Staatsvolk), atribuit doar acestuia
(Jellinek, Allg. Staatslehre, 1914, 144, 394-434).

1. Dominatia

Doar statul trebuia sa fie indreptatit sa dea o forma juridica
obiectivelor sale de dominatie si sa le impuna in practicd.
Statul modern este recognoscibil prin unicitatea, unitatea si
legitimitatea dominatiei sale. Dominatia statald apare insa
astazi slabita in privinta fiecdreia din aceste trei caracteristici
iar mentinerea si stabilitatea ei viitoare nesigura:

,Din afara”, Uniunea Europeana, ca organism
supranational, pune de multa vreme in discutie detinerea si
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exercitarea dominatiei legitime a statului. Ocaziile, obiectivele
si criteriile exercitarii dominatiei sunt determinate intr-o
masurd din ce in ce mai mare de catre dreptul primar si
secundar european, pe plan supranational, nu numai in
domeniul economic, ci si in domenii precum mediul
inconjurdtor, tehnica, sandtatea sau impozitele si alte
contributii fiscale, ba chiar si in acel domeniu constituind in
mod traditional un sanctuar al statului national: cultura (in
special audiovizualul). Functia programadrii juridice este
deplasata tot mai puternic inspre nivelul supranational.

Legitimitatea programarii supranationale este pusa mereu
in discutie; sursele, conditiile mentinerii si limitele acestei
legitimitati nu par a fi nicidecum clarificate suficient. Totusi,
capacitatea de justificare la nivel de principiu a ordinilor
normative supranationale europene nu este nicidecum pusa
la indoiald. Chiar si esecul provizoriu al proiectului
constitutional european nu poate fi interpretat ca o
delegitimare in ansamblu a institutiilor supranationale ale
Uniunii Europene. Tn aceast privintd, au fost respinsi anumiti
politicieni europeni si anumite stiluri de politicd, dar nu si o
Europd constituitd (ein verfasstes Europa) ca atare.

Chiar si in mediul intern al societdtii statale, asadar in marile
sisteme functionale si in societatea civila, au intrat in scend
concurenti ai statului, care apar ca avand acelasi rang cu el
sub aspectul stabilirii si impunerii ordinii sociale. Mari
intreprinderi si asociatii, dar si organizatiile neguvernamentale,
stabilesc sisteme de reglementare proprii, care nu mai sunt
supuse controlului ordinii juridice statale (intemeiere
nonstatald a ordinii = nichtstaatliche Ordnungsstiftung).

Acumularea dominatiei de fapt de catre actori sociali
nonstatali este accentuata prin privatizarea progresiva a
sarcinilor statale; se ajunge la o pierdere a ,suveranitatii
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interne” (Kdmmerer). Pe de alta parte, concurentii nonstatali
ai statului pot evita influenta si actiunea acestuia. Oricum, ei
sunt protejati in mare mdsura prin drepturile fundamentale si
drepturile omului, care pot fi invocate si impotriva
legiuitorului. La aceasta se mai adauga posibilitatea de a
ameninta cu schimbarea sediului sau cu alte asemenea optiuni
de iesire ori de refuz. Forta de amenintare a actorilor nonstatali
duce prin aceasta, pe plan faptic, la o libertate fata de controlul
statului. Si din acest motiv, sarcini ce reveneau in mod
traditional statului, precum productia de energie, protectia
socialda sau fnvatamantul profesional, nu mai pot fi realizate
astdzi ntr-un sens contrar intereselor unor actori nonstatali
importanti, precum fintreprinderile, sindicatele, asociatiile
patronale etc.

in fine, la aceasta se mai adaugd faptul ca in urma
globalizarii progresive, si ca o expresie a acesteia, pe plan
mondial au apdrut tot mai multe structuri in cadrul carora
puterea traditionald a statului national a devenit in mare
masura lipsitda de semnificatie. Cea mai importanta dintre
aceste structuri a devenit sistemul financiar international. El
este protejat de teoria economicd normativa a neoclasicismului,
care sustine posibilitatea unor mecanisme de piata autonome,
a caror functionare ,propriu-zisa” nu poate fi, prin urmare,
tulburata prin ingerinte externe. In mod corespunzitor, sistemul
financiar global functioneaza in mare masura ,autologic” si
autoreferential. Criza asiatica din 1997/1998, dar si colapsul
,noii economii” au evidentiat clar riscurile unui asemenea
mod de functionare. Alte exemple de structuri globale, care
se afld in afara razei de actiune a reglementarilor statale, sunt
Organizatia Mondiala a Comertului (WTO), dar si pietele si
sferele publice de pe Internet.
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Consecinta cea mai importanta a acestei evolutii nu este
ceva de genul unei disparitii depline a dominatiei statale
legitime. Capacitatea unei exercitari efective pe plan social a
dominatiei legitime este repartizata mai multor actori. Pe de
o parte, functia de detinere si de exercitare a dominatiei
legitime se difuzeaza in societate si se cristalizeazd in diverse
grade de intensitate (difuzarea dominatiei / Herrschaftsdiffusion);
statalitatea traditionala este pe punctul de ,a se vaporiza”
efectiv (Offe). Din perspectiva supra- si internationald, se poate
observa din ce in ce mai clar, o forma mai mult sau mai putin
evoluata de global governance. Prin aceasta se desemneazd o
structurd de contexte de reglementare, regimuri, valori si masuri
de control, care trebuie distinse in mod strict de orice model
al unui global government. Global governance nu este
organizat ierarhic, fiind construit mai degraba policentric,
structurat n retea si conceput in continuda automodificare. La
aceastd structurd si Tn aceasta coopereazd atat state cat si
organizatii internationale, organizatii neguvernamentale,
concerne multinationale sau mari asociatii [profesionale].
Neindoielnic, statul este aici doar un actor intre multi altii, si
nu este in mod necesar nici macar un primus inter pares.

2. Poporul

Conceptul modern al statului este legat in mod strans de
mitul unei ,unitati a poporului”, antepolitica, antejuridica si
prestatala (Jellinek). Asemenea fantezii de drept constitutional
privind comunitatea si omogenitatea nu mai sunt apte sa ofere
o imagine plauzibila a realitatii.

Societatea europeana modernd este marcata de miscari
de migratie, diferentieri sociale crescande, diferentieri etnice,
precum si de o segmentare accentuatd pe plan cultural-religios,
ideologic si lingvistic (mergand pana la ghetoizare). Ea se afla
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sub incidenta fapticd a unei presiuni dizolvante. Aceasta este
amplificata de imaginile standardizate ale lumii care sunt puse
in circulatie si raspandite de mass media globale. In aceste
conditii, nu se mai poate vorbi ih mod serios de o unitate
substantiala si ,existentiald” a poporului. In locul acesteia, in
societatile europene moderne se constituie apartenente
multiple (multiple Zugehdérigkeiten), care apar ca impletite
intre ele, intersectate sau chiar contradictorii in sine. Practic,
drept contragreutate a unitdtii supranationale nu mai trebuie
privite popoarele. Rolul acestei contragreutdti il joacd mai
degraba indivizii din Europa, in dinamica complexa si de
necuprins cu privirea a asocierilor lor schimbatoare.

Forma juridica a asocierii intr-un ,popor al statului”
(Staatsvolk) este cetdtenia (Staatsangehorigkeit). Semnificatia
ei este diminuata prin factori indusi juridic. Motive
determinante pentru aceasta diminuare sunt: interdictia
discriminarii in dreptul european si in dreptul international
economic, cetdatenia europeana de sine statatoare,
desprinderea protectiei drepturilor omului de radacinile sale
national-statale, dar si dislocarea treptatd a criteriului cetdteniei
de catre criteriul domiciliului in dreptul international privat
sau semnificatia crescanda a principiului universalitatii
[raspunderii penale] in dreptul penal si a jurisdictiei penale
internationale. Fireste, nu poate fi vorba de o pierdere totala a
semnificatiei cetdteniei statului. Ins tendintele de relativizare
nu pot fi ignorate.

Asemenea tendinte de relativizare sunt accentuate de o
insidioasa delegitimare a cetateniei statului. Spatiile de
manevrd ale statului devin tot mai reduse datorita presiunii
resurselor tot mai putine, a unei dinamici paralizante a
indatordrii, si a crizelor globale majore (schimbarile climatice,
terorismul, razboiul). Totusi, statul poate incerca sa decline
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sarcinile ce-i sunt atribuite. Un anumit nivel minim -
conditionat diferit, de la caz la caz, sub aspect civilizatoriu si
cultural — de indeplinire a sarcinilor statului trebuie Tnsa
mentinut, atunci cand premisele importante ale realizdrii
libertatii civile (infrastructura, sisteme de invdatamant, piete,
sisteme de asigurdri sociale etc.) nu mai pot fi garantate
indivizilor. Daca se coboard sub acest nivel minim, se pune
intrebarea daca statul mai poate garanta cu adevarat
bunastarea si siguranta populatiei sale. De realizarea acestor
garantii depinde la randul sau mentinerea capacitatii de
legitimare a cetdteniei statului ca o legatura de promisiuni si
obligatii reciproce. Daca aceasta garantie ramane
neindeplinitd, cetdtenia statului isi pierde ratiunea cea mai
importanta.

Din perspectiva evolutiei recente a natiunilor europene,
conceptia unei societati unite ca ,popor al statului” (Staatsvolk),
devenita astfel comunitate juridica, apare ca problematica in
cel mai Tnalt grad. Aceasta conceptie trebuie inlocuita printr-o
constructie mai putin mistificatoare si implicand mai putine
premise. Ea nu trebuie raportata la ethnos, ci —urmand traditia
juridica franceza — la demos. Mai ales, ea trebuie sa renunte
la presupozitia unui actor colectiv identic cu sine insusi. In
locul acestuia din urmd, ea trebuie sd recunoasca indivizii, ca
cetateni si cetatene, ca purtdtori genuini ai statalitdtii moderne.
Numai intr-o asemenea constructie poate fi intemeiat un nou
statut cetatenesc postnational, desprins de bazele populare
(volkisch), dar, tocmai de aceea, cu atat mai usor de grevat.

3. Teritoriul

O atreia caracteristica fundamentalad a conceptului modern
al statului constd in distinctia teritoriald dintre interior si
exterior, care a inlocuit criteriul premodern al legaturii
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personale. Si semnificatia acestei caracteristici constitutive a
statului apare ca depasita.

Odatd cu integrarea progresiva, temeiul validitatii politicii
si al dreptului trebuie gasit tot mai putin pe terenul statelor
nationale europene si tot mai mult pe cel al Europei. Spatiile
juridice delimitate riguros nu mai sunt necesare intr-o ordine
juridica comunitara aflata ntr-un proces de unificare. Treptat
ele se dizolva reciproc. in locul lor apar raporturi functionale
cu intindere diferita, avand fnsa in principiu ntotdeauna
dimensiuni europene. In cadrul unor asemenea raporturi
functionale sunt dispuse si aliniate apoi pietele, infrastructura
pentru transport si telecomunicatii, sistemele de protectie a
sanatatii, de protectie sociala si de invatdmant. Tot mai multe
functii sociale pot fi realizate doar la nivel supra- si
international. Edificiul delimitat spatial al statului national
devine prea stramt pentru aceasta.

Aceastd schimbare treptata de la spatiu spre functie nu
este limitata la Europa. Pe plan mondial, frontierelor de stat le
revine o semnificatie din ce in ce mai micd sub aspectul
dimensiunilor dezvoltarii precum si din perspectiva
potentialelor pericole in societdtile moderne. Frontierele de
stat abia dacd mai au vreo importanta in privinta disponibilitatii
datelor si a resurselor, informatiilor si cunostintelor accesibile
prin ele, a configurarii retelelor de comunicatii individuale si
de masa si a accesului la asemenea retele, a relatiilor
comerciale legale sau ilegale (droguri, arme, fiinte umane), a
concurentei pentru hegemonie religioasd, ideologicd, culturala
si tehnico-economica (,,djihad” versus ,McDonald-izare”), dar
si in privinta noilor maladii (SIDA), a poludrii mediului, a
contamindrii radioactive sau a schimbadrilor macroclimatice.

Acest lucru este valabil fara rezerve doar in privinta
spatiului intern al Europei. In relatiile externe ale Europei,
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frontiera dobandeste din nou o semnificatie (,fortareata
Europa”), care nu mai este necesard in raporturile interne din
acest continent. Fireste, aceasta semnificatie abia daca mai
poate fi desemnata ca fiind ,de drept constitutional”. Frontiera
moderna separd structuri supranationale si prin aceasta,
totodatd, forme de viatd, de civilizatie si culturd. Ea si-a dizolvat
legatura stransd cu statul si dreptul. Semnificatia ei nu poate fi
inteleasa decat dintr-o perspectiva considerabil mai larga, care
poate fi obtinuta doar pe planul stiintelor sociale si al culturii.

Il. Suveranitatea

Relativizarea celor trei caracteristici clasice ale statului
opereazad si asupra conceptului de suveranitate de stat, strans
legat de aceste trei caracteristici. Acesta a ajuns acum definitiv
in zona limitei plauzibilului.

Componenta centrala si indispensabila a suveranitatii
clasice este competenta statului privind decizia ultima
(Letztentscheidungskompetenz). Ea isi gdseste expresia juridica
cea mai importantd in notiunea de ,competenta asupra
competentei” (Kompetenz-Kompetenz) ce revine statului, prin
care acesta determina intinderea si raza de actiune a atributiilor
privind dominatia (Herrschaftsbefugnisse). Statul modern este
insa legat prin raporturi de dependenta, pe plan faptic dar si
juridic, atat in privinta ,partii sale externe” — supranationald si
internationald — cat si sub aspectul ,partii sale interne”. Prin
ele se pierde ceea ce constituie nucleul acceptiunii traditionale
a suveranitatii. Recognoscibila nu mai este decat o retea densa
de dependente reciproce, descentralizate si non-ierarhice, intre
actori statali si non-statali, nationali si supranationali.
Suveranitatea nu mai are un continut pozitiv propriu zis, ea
se dizolva intr-o retea.
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Cu cat mai slaba devine puterea de stat, si cu cat
progreseaza mai mult procesul disolutiei spatiale si functionale
a frontierelor, cu atat mai grea devine mentinerea fie si a unei
singure pretentii de suveranitate. Ideea clasica de suveranitate
nu mai oferd un impuls productiv si nici un criteriu adecvat
realittii pentru o conceptie a viitoarei statalitati europene. In
locul acesteia vor trebui dezvoltate concepte privind
cooperarea. Aceste concepte trebuie sa raspundd necesitatii
de a examina posibilitatea ca in retelele de cooperare sa fie
exercitate influente asupra directiei si dinamicii cooperarii,
dar si a evolutiei retelelor insesi.

I11. Statul negociator: unitatea in interior si in exterior

Statalitatea europeana trebuie cautata prin urmare intr-o
structura de raporturi multiple de cooperare, in care sunt
implicati actori statali si non-statali. Aceste raporturi
intersecteaza frontierele de stat incd existente. Ele traverseaza
insa si limitele de competenta: institutiile statale — partial
autonomizate juridic — coopereazad fintre ele intrastatal si
interstatal, dar si cu actori supranationali si internationali.
Domenii de referinta importante in aceasta privintd sunt
economia, transporturile, telecomunicatiile sau protectia
mediului Tnconjurator. Mijlocul tipic pentru o asemenea
comunicare — prin ,pacte”, ,aliante”, ,ligi” sau alte asemenea
instrumente — il constituie negocierea.

Toti actorii sociali relevanti se intalnesc mereu intre ei in
situatii de negociere, iar in cadrul acestora, in raporturi
succesive de negociere. Statalitatea europeana va fi structurata
si va evolua intr-un mediu de negocieri. Pentru intelegerea
statalitatii europene, vor dobandi importanta considerabila
factori precum accesul la arenele negocierii, conditiile privind
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comunicatiile, precum si transparenta procedurilor si a
rezultatelor.

Si in cadrul acestor negocieri vor fi elaborate si modificate
imagini ale statului, nu numai in publicistica stiintifica si
jurnalistica. Statalitatea europeana se dezvoltd, se observa si
se structureaza in mediul negocierilor. Unitatea statala fsi
pierde caracterul juridic-autoreferential si, in aceastda masurg,
caracterul ,suveran”; ea devine functie a perceperii si
recunoasterii reciproce in raporturile de negociere. Viitorul
drept constitutional va trebui sa se ocupe de structurile unor
asemenea relatii de observare si recunoastere. Sub acest aspect,
el nu va mai ramane dreptul de stat (Staatsrecht) de pana acum,
ci va trebui sa se transforme intr-un drept al cooperarii
europene.

B. Perspective

Toate aceste considerente nu duc la concluzia ca societatile
Europei ar trebui sa renunte total la stat. Nu este nevoie nici
de cautarea unei conceptii a viitoarei ,statalitati europene fara
stat”. Pe de alta parte, imaginea statului care se profileaza de
aici Tnainte nu mai corespunde imaginilor clasice ale statului,
asa cum mai sunt inca transmise in dreptul constitutional si in
teoria statului. Statul modern devine confuz si nedeslusit. El
nu mai are un contur stabil, univoc si clar ci se aliniaza
aranjamentului general, in care aparitia sa decelabila depinde
de punctul de vedere si de unghiul de iluminare.

in orice caz, in acest aranjament el apare doar ca unul
dintre mai multi actori diferiti. Relatiile, legdturile si
competentele acestora, Tn raporturile lor reciproce, sunt
schimbatoare. Aceasta mobilitate, nedeterminare si
transformabilitate ingreuneaza considerabil reprezentarea unui
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subiect unitar, constient de sine, numit ,stat”. in locul acestuia
se vorbeste de ,statalitate” ca fiind o calitate care, cu grade
diferite de intensitate si cu raportdri diverse in functie de titulari,
de conexiunile schimbatoare dintre acestia si de retelele in
miscare, trebuie reatribuitd mereu.

I. Stat federal, confederatie de state, liga

Exista doud incercdri mai vechi de a aborda conceptual
aceasta transformare a statalitatii europene: stat federal
(Bundesstaat) si confederatie de state (Staatenbund). Aceste
ncercari ale unei reintemeieri conceptuale a statalitatii Europei
par insa putin convingatoare. Modelul statului federal deriva
din cel al statului unitar. De aceea el ramane ierarhic si rateaza
ambele particularitati constitutive ale statalitatii europene:
supranationalitatea Uniunii Europene si coordonarea
,federativa” a partilor Europei. Dar nici dupa modelul
confederatiei de state nu se poate proiecta viitoarea statalitate
europeana. Acest model se vadeste a fi necorespunzdtor in
raport cu efectul direct [al dreptului european], care opereaza
nemijlocit asupra cetatenilor, in privinta elaborarii normelor
si a executdrii acestora.

O a treia propunere de abordare conceptuala a statalitatii
europene are drept continut o solutie de compromis. Poate
tocmai de aceea, ea se poate vadi ca superioara. Este vorba de
modelul ligii (Bund). Conceptia ligii tine ,in suspensie” exact
acea problematica pe care modelele statului federal si al
confederatiei de state o elimind, dar cu pretul ignordrii unor
caracteristici importante ale statalitatii europene. Teoria ligii
permite pe de o parte ipoteza ca atat liga, cat si memburii
acesteia au o existenta politicd si constitutionala proprie (dubla
calitate statald). Pe de altd parte, in teoria ligii, problema
suveranitatii nu mai este pusd. Rdmane in suspensie nu numai
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problema unde anume in liga rezida suveranitatea, ci si
chestiunea daca suveranitatea mai apare cumva drept formula
adecvata pentru clarificarea structurii interne a unei legaturi
de drept constitutional. In ligd, problema suveranitatii se
estompeaza.

Il. Statalitate deschisd, constitutionalizare, tratat
constitutional

Statalitatea deschisa (Wahl, DiFabio) a fost propusa drept
concept alternativ. Prin acesta, statul urmeaza sa se deschida
multiplelor conexiuni in retea, pdstrandu-se totodata ca
unitate, care ramane neatinsa in nucleul sdu esential. Daca
unitatea statala ramane posibild, trebuie sa se renunte la
deschidere in sensul pronuntat avut in vedere aici; ambele nu
sunt posibile concomitent (deschidere racordata la retea sau
unitate delimitatd). Conceptul ,statalitatii deschise” presupune
posibilitatea de a recunoaste deschiderea, fard a trebui sa se
renunte la unitate; prin aceasta el ramane deja in urma
stadiului atins deja de evolutia problematicii dreptului
constitutional.

O alta propunere de adaptare a conditiilor cadru, in
permanentd schimbare, ale statalitdtii moderne la cunoscutele
forme juridice traditionale se orienteazda spre
constitutionalizare. in acest caz insd, subiectul, asupra ciruia
orice constitutie emite pretentia de reglementare, trebuie fie
sa existe deja, fie sa poata fi macar conceput. Tocmai acest
caz nu mai survine in prezent: viitoarea forma juridica a
statalitatii europene este nesigura. Daca lipseste un subiect de
referinta unitar si inteligibil, constitutia, fie ea si o ,Constitutie
Europeana” sau un ,Tratat constitutional european”, nu poate
crea acest subiect ex nihilo. Daca propunerea unei
constitutionalizari a Europei ar avea in vedere o constitutie
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statala traditionala, ar presupune prea mult; de aceea el nu ar
mai putea ingloba ,locul gol al puterii” si nici conexiunile n
retea care s-ar intinde pe sub acesta ca un ,rizom” (Deleuze /
Guattari). Poate ca proiectul unei constitutionalizari a Europei
intentioneaza sa renunte total la un subiect constitutional clasic.
Atunci ar fi totusi neclar prin ce s-ar deosebi o asemenea
,constitutie fara subiect” tocmai de multiplele retele de
cooperare (nationale, de drept international public,
supranationale), Tn care s-a lichefiat statalitatea moderna
postclasica (constitutionalizare fara obiect). Dupa cum se
vede, odatd cu statul se estompeaza nu numai constitutia sa,
Ci si constitutia ca atare.

Pornind de la teoria ligii, mentionata deja, mai este inca
posibila o reprezentare a constitutiei. Pentru aceasta acceptiune
nu mai prezintd interes (re)stabilirea unui subiect statal. In locul
acestuia din urmd, membrii ligii se obliga in privinta scopului
pdcii comune, eventual si a obiectivului bunastarii comune, a
eforturilor de omogenizare si de durabilitate [a ligii] si, in afara
de aceasta, isi recunosc un drept de interventie pentru
garantarea obiectivelor ligii asupra carora au convenit. Intr-un
asemenea tratat constitutional (tratat ,in vederea unei
constitutii”) mai pot fi stabilite si alte structuri si conferite alte
drepturi si atributii. Pe toate aceste acorduri normative se poate
sprijini o viitoare practica. Prin aceasta, se poate eventual
constitui in cele din urma un subiect nou, care sa apard ca
fiind constitutionalizabil in sensul clasic. Dar chiar si atunci
cand nu se va ajunge la un — foarte improbabil - stat federal
sau chiar unitar european, constitutia ligii ca ,tratat
constitutional” nu Tsi pierde substratul si — odata cu acesta —
functia predominant constitutional-statala. Ea ar mai fi chiar
si atunci admisibild ca garantare, de cel mai inalt rang
normativ, a proceselor de cautare si autointelegere, prin care
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configuratia statalitatii europene este Idsata deschisa cu scopul
prelucrarii si dezvoltarii sale ulterioare.

Este de observat in plus o anumita perplexitate in fata
intrebarii cum anume ar putea fi definitd finalitatea unificarii
europene, in orizontul globalizarii si al extinderii Uniunii,
altfel decat doar economic. Si datorita — sau tocmai datorita —
faptului ca paradigma economica nu poate fi nicidecum
dislocata din pozitia sa centrald, absenta unei finalitati
convingdtoare pentru Europa are efecte simultan paralizante,
conservatoare ale structurilor deja existente si depolitizante.
De aceea, o paradigma alternativd a statalitatii europene ar
trebui sa depaseasca limitele perspectivei economice. Numai
intr-un asemenea proiect ar putea Europa sd se gaseasca pe
sine, pas cu pas. Acest proiect reclama asadar a redescoperi si
a face din nou posibil politicul. intrucat este un proiect genuin
politic, derularea precisa a acestuia nu poate fi descrisa anticipat
— cu atat mai putin prin instrumentele dreptului de stat sau
constitutional —, ci trebuie dezvoltatd in cursul realizarii sale.
Indicarea acelor structuri, in cadrul cdrora un asemenea
proiect devine posibil, ar putea deveni sarcina cea mai
importantd a unei constitutii europene inteleasa in sens nou,
ca tratat constitutional.

I1l. Europa ce va veni: un vechi Reich?

Pentru a rezuma: statalitatea europeana se sprijind pe
putere statala, care insa nu-si mai poate impune pretentia de
unicitate pe plan functional si teritorial (putere sociala in locul
puterii statale). Ea este marcata de o balanta schimbdtoare
intre posibilitatile de interventie ale unui nivel
central-suprastatal, care raman insd limitate, atat sub aspect
functional (competente ale UE), cat si ca urmare a principiului
subsidiaritdtii, si acele posibilitati de configurare care pot fi
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realizate descentralizat (descentralitate contra centralitate).
Statalitatea europeand mai este marcatd de interactiunea
puterii statale cu cea extrastatala, ale cdror raze de actiune
sunt schimbatoare, dar pot sd se si suprapuna ori intersecteze
(putere statalda contra putere extrastatald). Raporturile de
dominatie care se consolideaza aici nu se mai intemeiaza pe
dreptul elaborat ih mod democratic. Ele se bazeaza tot mai
mult pe coordonarea sociald si pe schimbul siguranta (in
privinta pierderii locului de munca, diminuarea veniturilor,
pretentiile de mobilitate) contra loialitate, incredere si modestie
in privinta salariului; ele apar ca raporturi intrucatva similare
celor din cadrul starilor medievale.

in plus, statalitatea europeana moderna este conectatd in
numeroase retele de cooperare, care sunt mereu rearanjate
prin mediul negocierilor (cooperare sub forma negocierilor).
Ordinile normative si raporturile de legitimitate legate de
acestea, care devin vizibile pe langa toate acestea, apar ca
multilaterale, complexe si in nici un caz lipsite de tensiune
(ordini normative suprapuse). Si, in fine, mai exista un vechi
mit ,Europa”, care poate mentine congruenta diferitelor
contururi ale statalitatii europene si, eventual, le poate conferi
un rest de transcendenta ascunsa.

Statalitatea europeand moderna pare a fi pe drumul unui
,hou Ev Mediu” (Minc) sau al unei structuri ,neomedievale”.
Aceastd structura poate ce-i drept sa depdseascd limitele
,cadrului westfalic” dar vadeste totodata similitudini structurale
uimitoare cu statalitatea Evului Mediu tarziu. Imaginea vechii
structuri europene a Reich-ului pare a fi pe deplin adecvata
pentru a reda entitatea perceptibila acum a Uniunii Europene
fara omisiuni, exagerari sau alte falsificari semnificative.
Evolutia viitoare a UE va putea eventual sa evidentieze in ce
directie se va dezvolta statalitatea europeana ca atare.
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o

C. Statalitate democratica?

In ce directie va evolua insa democratia, care prin
trasaturile sale moderne, reprezentativ-parlamentare, este strans
legata de statul national al modernitatii?

I. Continutul si structura conceptului de democratie

Democratia europeana se bazeazd pe ipoteza ca un ,popor
de stat” (Staatsvolk), integrat teritorial si juridic, trebuie sa fie
temeiul ultim de atribuire al oricdrei vointe obligatorii a
ansamblului societatii. Un concept de democratie,
fundamentat pe vointa populard, este afectat prin transformarea
statalitatii moderne sub aspectul a trei dimensiuni constitutive,
si anume dimensiunea actorilor democratici, a procesului
democratic, precum si a temelor capabile de democratie.

In imaginea tocmai schitatd a statalititii europene,
,poporul” si ,statul” pot fi tot mai greu sustinute ca unitati
apte de atribuire. ,Statul” si al sau ,popor de stat” sunt totusi
cei doi actori importanti ai conceptului clasic de democratie,
concept care le conferd calitatea de subiect si 1i presupune
intotdeauna de la bun inceput ca unitati apte de atribuire
(zurechnungsfdhige Einheiten). Segmentarea, pluralizarea si
eterogenizarea statului si a societatii par a fi progresat asa de
mult si atat de evident fatd de aceasta, incat fictiunile asupra
unitatii devin putin credibile; ele se transforma in formule de
a conjura o epoca de mult apusa (actorii democratici).

Pe de alta parte, trebuie sa tinem cont de conectarea
statului la structura de vot pe plan international si
supranational. Ea are drept consecinta faptul ca o ,vointa a
poporului” poate fi privita ca origine justificatoare a politicii
statale doar atunci cand ea si-a exprimat votul impreuna cu
alte ,vointe populare”. Dacd ramanem la imaginea ,poporului
de stat” si a ,vointei” sale, ar trebui sa o redesenam, tinand
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cont de imprejurarea ca popoarele Europei sunt reunite,
amestecate si constituie unitati mai mari. ,Vointele populare”
particulare sunt atunci dizolvate (aufgehoben) de structuri mai
complexe si mai cuprinzatoare. Este inca nesigur dacad si in ce
sens ar putea exista efectiv o ,vointd europeana”.

Chiar si dintr-o perspectiva national-statala, orientata spre
interior, sunt tot mai greu de reconstruit mecanismele prin
care trebuie sa se constituie ,vointa poporului” pentru a putea
fi identificatd ca atare. Cel mai important motiv al acestei stari
rezida in faptul ca procesul constituirii vointei si deciziei statale
trebuie desfasurat din ce in ce mai mult in arene tot mai
netransparente ale influentei extrastatale. Au devenit intre timp
hotdratoare in bund masura retelele informale, exclusive,
netransparente si deseori durabile intre ,statul negociator” si
alti actori — non-statali, supranationali si internationali.

Caile prin care trebuie sa se constituie astazi vointa
poporului apar asadar ca numeroase si de necuprins cu
privirea. Drept urmare, contextele de atribuire si de justificare
sunt deseori abia inteligibile. Aceste contexte se deplaseaza
intre Bruxelles, Strassbourg si Berlin, intre cancelariile statelor,
birourile parlamentarilor, centralele partidelor, intrunirile
conducerii concernelor, sediile asociatiilor patronale si ale
mass media. In aceste contexte, vointa poporului este in cele
din urma de nerecunoscut. O legitimitate democratica,
emanata din aceasta vointd, a anumitor decizii este prin urmare
din ce in ce mai greu de atestat (procesul democratic).

Tn al treilea rand, au devenit din ce in ce mai numeroase
ariile de probleme care par inaccesibile unei decizii
democratice. Totusi, chiar si n aceste domenii, o decizie
politica este in cele din urmad inevitabila. Aceasta decizie
reclama Tnsa din ce in ce mai mult o instruire prealabila, pe
baza unor cunostinte stiintifice de inalta specializate, devenind
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de aceea din ce in ce mai exclusiva. Altfel, decizia politicd se
poate baza doar pe credinta si incredere. indatorarea statului,
modificarea climei sau tehnologia genetica, dar si circuitul
financiar global si migratiile cauzate de saracie sau consecintele
fmbatranirii societatii sunt exemple ale unor teme care nu mai
par pe deplin rezolvabile in mediul clasic al deliberarii
democratice. Acolo unde se ajunge pe de o parte la cunostinte
specializate, iar pe de alta parte, la credintd si incredere, ramane
din ce in ce mai putin loc pentru o ,vointa populard” originara
si autohtona, suficient profilata, care sa se exprime prin decizii
autentice. Cu cat este forma de desfasurare a vointei populare
mai restransd, cu atat mai redus devine domeniul substantial
al conceptelor democratice clasice (teme capabile de
democratie).

Democratia se raporteaza la ,stat” si ,popor”, adica la
constructii a caror semnificatie trebuie relativizata tot mai mult.
Dreptul de stat si constitutional poate insa sa ramana fidel
ideii caracterului determinant al vointei populare, in mdsura
in care vor mai avea vreo importanta. Fireste, aceasta
acceptiune clasica a democratiei, axatda pe imagini
antropocentrice si ierarhice, nu va putea reclama valabilitate
decat pentru spatii din ce in ce mai restranse. Stadiul actual al
statalitatii europene, precum si dimensiunile dezvoltdrii
acesteia nu mai pot fi concepute prin acceptiunile traditionale
ale democratiei.

Il. Consecinte actuale
1. Renuntarea la ,,dominatia poporului” (Volksherrschaft)

O prima consecintd, dedusa in mod expres din discutiile
mai recente, constd in renuntarea la ideea de ,dominatie a
poporului” (Volksherrschaft). Nici un ,unic popor de stat” si
nici ,dominatia sa” nu pot fi concepute de acum finainte in
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mod rational pe planul dreptului de stat si constitutional. Prin
aceasta, principiul democratiei nu ramane lipsit de substantd.
insa continutul siu se schimba. Principiul democratiei se
transformad intr-o cerinta a optimizarii (Optimisierungsgebot),
orientat spre participarea democratica a actorilor individuali
la procesele decizionale si intregit prin continutul garantiilor
pe planul drepturilor omului. Democratia nu mai este temeiul
de legitimare unic si decisiv, ci doar unul intre altele, amenintat
mereu de eroziune si necesitand, din acest motiv, un tratament
permanent de optimizare.

2. Adoptarea ,gubernativa” a dreptului (gubernative
Rechtssetzung)

in plus, se propune recunoasterea unei adoptari
»8ubernative” a dreptului (gubernative Rechtssetzung), ca
forma a principiului democratiei. Propunerea se raporteaza
la semnificatia centrala ce revine guvernului si inaltei birocratii
ministeriale ca actori ce initiaza, configureaza si dirijeaza
procedurile in procesul legiferdrii parlamentare nationale, in
procesul normdrii (Normsetzung) supranationale (Consiliul UE,
Parlamentul UE) si in cel al normarii extraparlamentare
(ordonante, reglementiri administrative). in raportul dintre
parlament, pe de o parte, si guvern si birocratia ministerialg,
pe de alta, ultimelor le este deja conferita o semnificatie
considerabild ca entitati ,gubernative”; pentru multi activitatea
lor constituie parte a actului de legiferare.

Ca adoptare ,gubernativa” a dreptului se desemneaza o
cooperare intre legislativ si guvern sub ,hegemonie
gubernativa”. Functia legislativa este atribuita prin urmare unui
organ care nu mai este legitimat democratic in mod direct.
De aceea, organul gubernativ nu poate reprezenta o unitate
mai mare si mai cuprinzdtoare — ,poporul”. Sub aspect
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identitar, ,gubernativul” se reprezinta pe sine. Formula
,adoptare gubernativa a dreptului” descrie o situatie in care
semnificatia legitimarii parlamentar-democratice este lipsita
de valabilitate. Formula reflecta prin aceasta transformarile
descrise mai sus ale statalitaii moderne. Intrucat, odatd cu
dezagregarea unitdtii statului modern, se produce si disolutia
substratului acesteia, legitimarea parlamentar-democraticd,
formula ,adoptare gubernativa a dreptului” trimite la o
semnificatie oricum relativizantd a acestei forme speciale de
legitimare.

,Adoptarea gubernativa a dreptului” nu poate fi valabila
ca mod alternativ de realizare a principiului democratic.
Legitimarea democratica, pe care acest mod de realizare a
dreptului o mai poate inca mijloci, este redusa si se va reduce
in continuare, pe masurd ce ,adoptarea gubernativa a
dreptului” opereaza mai mult si apare mai putin vizibila.
Raportata la evolutia statalitdtii europene, formula desemneaza
esecul — sau, pentru a ne exprima pe un plan mai putin
axiologic, disparitia treptatd — a democratiei tocmai in acel
spatiu politic in care ea a fost inventata.

3. Statul ca ,agentie”

in urma modificarilor, mentionate mai sus, ale statalitatii
europene, imaginea unui ,corp al statului”, in care actorii statali
individuali sunt incorporati si subordonati ierarhic ca ,organe”,
nu mai apare ca adecvata. Acestor schimbari le corespunde
mai degrabda o conceptie care organizeaza statalitatea in
,agentii”, legate in retea cu alte agenturi statale si cu actori
extrastatali. Tn modelul anglo-saxon de , agencies” si ,institutii”,
in mare mdasura autonomizate, statalitatea moderna iese in
evidenta mai clar. Purtdtorii ei se afla mai degraba in relatii
functionale unii cu altii, decat in raporturi ierarhice. Ei
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coopereaza si concureaza intre ei si obtin cu toate acestea o
independenta din ce in ce mai mare. Aceasta se vadeste prin
domenii de competenta strict delimitate, surse proprii de
legitimare, raporturi proprii de loialitate (politicd economica
sau sociala regionala, protectie regionala a mediului, teoria
privind ,captured agencies”), precum si intr-o concurenta
intrastatala tot mai intensa pentru resursele care trebuie
repartizate din bugetul statal ,agentiilor”. La nivelul ,agentiilor”
din dreptul si traditia administrativa americanda se mai
acumuleaza in plus si functii tinand de adoptarea normelor
(legislativ) si de realizarea acestora (executiv); si acest aspect
corespunde evolutiei observabile in Europa.

Statalitatea europeana modernd pare asadar sd se miste
spre un model mai vechi american (fireste, fara ca acest lucru
sa fi fost prelucrat pe plan conceptual, ba chiar, intr-o anumita
masura, fard a fi fost constientizat). in orice caz, abia daca
mai poate exista vreo indoiala in privinta faptului ca acest
model reuseste mai bine sd conceapa trasaturile esentiale ale
statalitatii europene moderne decat mai vechea metafora
europeand a ,persoanei statale”.

Transformarea conceptuald in directia unui model de tip
,agency” al statului are consecinte considerabile pentru
intelegerea legitimarii si dirijarii democratice. Aceasta
schimbare sustine un alt argument in sprijinul ideii ca astazi
democratia, privita ca ,stdpanire a poporului”, poate fi
conceputa doar pentru raporturi regionale si
subregional-locale, adica pentru acele raporturi in care
,agentiile” statale fsi au, fiecare, domeniul de actiune. n
acceptiunea sa traditionala de ,forma de dominatie”,
democratia fisi va putea gasi in viitorul apropiat structurile si
formele de praxis doar in domeniile apropiate contactului
dintre stat si societate. Chiar si acest lucru nu este sigur. Chiar
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si in relatiile de pe spatii mai mici, elementul dominatiei
democratice si-ar putea pierde din semnificatie. De aceea,
chiar si in cadrul unui model de ,agentie” vor trebui sa apara
in prim-plan — inclusiv sub aspect conceptual — participarea
si controlul din partea sferei publice, ca forme de realizare si
de transformare conceptuald ale unei acceptiuni a democratiei
raportate inclusiv la spatiul apropiat. In acceptiunea sa
traditionald, democratia pierde si pe acest plan din importanta
sa.

I1l. Echivalenti functionali

in Europa, asa cum se profileaza ea in prezent, acceptiunea
clasicd a democratiei va gasi probabil tot mai putine forme de
realizare practica. In ce directie se va dezvolta insd democratia
si care ar putea deveni in acest caz echivalentele ei necesare?
in finalul argumentului nostru, nu vom raspunde totusi la
aceasta ntrebare, care reclama mai degraba o prognoza. Vom
face insa cateva observatii lapidare.

in viitor, democratia va fi probabil mai putin utilizata
pentru instituirea si exercitarea puterii si dominatiei
(Herrschaft). Ea va putea fi in mai micd masura conceputa ca
pornind de la o vointa a poporului si mergand catre
determinarea unei vointe a statului. In schimb, democratia va
fi inteleasa ca un mod de participare si un mediu al
comunicarii in cadrul unor procese decizionale complexe,
de mari dimensiuni pe plan spatial, temporal si social.
Democratia va privi mai putin responsabilitatea pentru decizii
sau calitatea de titular al procesului de formare a vointei si
deciziei politice. Tn schimb, intr-o teorie a democratiei viitoare,
precum si in transpunerea ei pe planul dreptului constitutional,
vor trebui sa stea in prim-plan supravegherea si controlul —
concomitent sau ulterior —, precum si procesele decizionale.
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in fine, participarea la comunicare, observatie si control trebuie
reunite ntr-un proiect al sferei publice (Offentlichkeit)
democratice, care trebuie instituit, asigurat si reasigurat mereu
in cadrul retelelor, si, respectiv, al sistemelor de negocieri al
actorilor statali, suprastatali si extrastatali; aici va trebui sa se
consacre atentie Th mod special garantarii efective a dreptului
de informare precum si unor mass media independente,
necomerciale.

in plus, functii importante care sunt atribuite principiului
traditional al democratiei vor migra cdtre un gen de ,separatie
a puterilor”, care la randul sdu va putea include ,democratii
partiale”, delimitate sectorial. Progresul democratizarii
statalitatii europene in viitorul apropiat va putea fi dedus pe
baza a trei criterii. In primul rand este vorba de masura in
care agentii statale foarte diferite reusesc sa convina in privinta
determinarii, delimitarii si echilibrarii reciproce a politicilor
lor speciale. In al doilea rand, participarea — traversand
frontierele statelor nationale — [la decizii] a celor direct si
indirect interesati va trebui sa devingd, ih mai mare masura, un
criteriu al realizarii democratiei. In fine, este vorba de proportia
in care procesele de atribuire, decizie si compensare intre
agentiile statale sunt supravegheate prin sfere publice sectoriale
si / sau mai mult sau mai putin specializate.

in mod evident, principiul democratiei — in acceptiunea
sa clasica — sufera de o considerabila diminuare a importantei.
Fireste, va fi aproape imposibil ca lucrurile sa decurga altfel
in continuare si, in afard de aceasta, se pare ca pierderea de
semnificatie a devenit fapt implinit chiar si in cadrul statului
national.
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EXPERIENTE DEDUSE DIN SCHIMBARI
SUCCESIVE ALE SISTEMELOR POLITICE

O CONTRIBUTIE IN PRIVINTA FUNCTIILOR
SI RISCURILOR DREPTULUI JUDECATORESC
SUPRANATIONAL IN UNTUNFA EUROPFANA
CA ANTICIPARE A STATALITATII EUROPENE

Bernd RUTHERS

I. Precizari prealabile referitoare la competenta
limitata a referentului

De ce se incumeta un profesor german de drept civil si de
teorie a dreptului sa abordeze aceasta tema dificila? Unul din
centrele de greutate ale campului meu de interese pe planul
cercetarii si doctrinei a fost si este transformarea ordinilor
juridice in si dupa schimbarile de sistem. Acest domeniu de
cercetare m-a dus, printre altele, la stabilirea unor contacte
fructuoase cu Facultatea de Drept din lasi, precum si cu alte
facultati de stiinte juridice din Praga, Varsovia si Lublin. A fost
vorba, mai intdi, de analiza stiintifica a numeroaselor schimbadri
de sistem in Germania secolului al XX-lea: Imperiul pana in
1918/1919, Republica de la Weimar pana in 1933, dictatura
national-socialista pand in 1945, regimul de ocupatie pand in
1949, ,vechea” Republicd Federald pana in 1990, dictatura
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Experiente deduse din schimbari succesive ale sistemelor politice. O contribufie. ..

PSUG [=Partidul Socialist Unit din Germanial pana in 1989/
1990, Republica Federala unita din 1990 incoace, precum si
semnificatia crescandd a dreptului comunitar al Uniunii
Europene.

Fenomenul frecventelor schimbadri ale sistemului si ale
Constitutiei nu a fost limitat pe plan european doar la
Germania. Multe tdri ale continentului au trait si au suportat
asemenea aglomerari ale schimbadrilor de sistem, de exemplu
Austria, Italia, Spania, Portugalia, Ungaria, Cehia, Grecia,
Romania, Bulgaria, Polonia si chiar Franta.

Cele mai multe dintre aceste transformari ale ordinilor
juridice au fost realizate in mod covarsitor sau cel putin in
masurd considerabila prin dreptul judecdtoresc al fiecdrei
instante supreme. De aceea merita intreprinsa o asemenea
examinare comparativd, in raport cu procesele evolutive ale
dreptului comunitar in Uniunea Europeand, chiar si cand nu
este initiatd de un specialist autentic si atestat in dreptul
european. Considerati-ma, va rog, in privinta scurtei expuneri
ce va urma, drept un ,observator profan” interesat al unor
procese de evolutie initiate prin politici juridice inegale, dar
comparabile.

in privinta consideratiilor de teorie a dreptului care pot fi
deduse eventual dintr-o asemenea comparatie, formulez in
cele ce urmeaza opt ipoteze. Ele sunt concepute ca incitand
la gandire, poate chiar si ca provocari invitand la contrazicere.
Toate opiniile noastre stiintifice constituie, dupa pdrerea mea,
doar ultimul stadiu al erorii posibile. Cine le infirma,
promoveaza apropierea de adevar si meritd multumirile
noastre.
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Ipoteza 1

Analiza transformarilor de sistem si de constitutie
mentionate ofera cai pentru intelegerea modului real de
functionare a dreptului, a instantelor si a profesiilor juridice,
fapt care, in situatia normala din punct de vedere
constitutional si politic, nu se produce cu aceeasi claritate.

Il. Natura juridica deschisa a UE

Aici trebuie sa distingem fintre:

1. Comunitatile Europene

Natura lor juridica este controversatd. Sunt sustinute cu
precddere doud conceptii:

- dreptul comunitar european este drept international
public, intrucat dreptul comunitar primar a apdrut prin tratate
internationale, iar dreptul comunitar secundar este derivat din
acesta;

- teza contrara: dreptul comunitar constituie o ordine
juridica de tip aparte. Are deopotriva un caracter conventional
si constitutional.

Spre deosebire de UE, Comunitatea Europeand are o
personalitate juridica. Ea poate incheia in mod de sine statator
tratate internationale cu putere obligatorie.

2. Uniunea Europeana

Pand in prezent, Uniunea Europeand nu este inca tipizatd
n mod precis si nici nu este tipizabila. Nici o dispozitie a
Tratatului de la Maastricht nu i confera vreo competenta
proprie. Conform vointei partilor la acest tratat, ea nu urma sa
fie o organizatie cvasi-statala avand capacitate de drept
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international. Tratatul instituind o Constitutie pentru Europa,
altfel conceput, nu este inca ratificat. Asadar, UE nu este nici
un stat federal, nici o confederatie de state si nici chiar o
,organizatie internationald” in sensul curent al termenului. In
contrast cu CE, ei nu-i revine o ,supranationalitate”. Ea nu
poate adopta decizii obligatorii, care sa lege juridic statele
membre contra vointei lor. Nu exista o prioritate a dreptului
UE fata de ordinile juridice nationale. Curtea Constitutionala
Federala germana (Bundesverfassungsgericht) a desemnat-o ca
,0 asociatie de state (Staatenverbund) pentru realizarea unei
uniuni tot mai stranse a popoarelor Europei, organizate statal”!.

Prin urmare ea este o structurd deschisa (ein offenes
Gebilde) sub aspectul — de drept constitutional — al obiectivului
si directiei ei de dezvoltare, conceputa ca fiind in devenire, si
a carei stare finala nu este inca definibila. Reprezentarile si
optiunile pe planul politicii europene ale statelor membre si
ale gruparilor politice ofera o bandad larga de proiecte si solutii,
de la o ,Europa a patriilor”, asa cum a prezentat-o generalul
de Gaulle si pana la un stat federal european strict organizat.

Dezvoltarea ,Uniunii” va fi promovatda — dupa esecul
provizoriu (?) al unei ,Constitutii europene” — de catre o serie
de ,motoare” performante. Ar fi de mentionat:

- Unitatea economica realizata prin libera circulatie a
persoanelor, bunurilor si serviciilor, precum si printr-un
drept sever al concurentei, aplicat cu strictete;

- Unitatea monetara realizata prin Euro in cea mai mare
parte a statelor membre;

! BVerfGE [Bundesverfassungsgerichtsentscheidungen = Culegere de

decizii ale Curtii Constitutionale Federale], vol. 89, pp. 155 si urm., la
p. 188.
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- Unitatea juridicd crescandd prin adoptarea (Setzung)
unor norme juridice si prin aplicarea acestora in
practica (Durchsetzung). Aici, in afara organelor
abilitate cu adoptarea unor norme juridice (Consiliul,
Comisia si Parlamentul), un rol important pe planul
functiei de adoptare a normelor (normsetzende
Funktion) revine Curtii de Justitie Europene din
Luxemburg. Ea se manifestd activ prin toate deciziile
sale privind probleme fundamentale [ale dreptului
comunitar]. Importanta ei este ignorata sau subestimata
de multi observatori.

Impreuna, acesti factori determind o puternica dinamica
autonoma, in sensul unei intensificari a dezvoltarii
interdependente a statelor membre.

I1l. Sistemul juridic al Uniunii Europene

Pentru a intelege aceasta dinamica este necesara o scurta
referire la sistemul si la modul de functionare a dreptului
Uniunii Europene. Md voi limita Tn acest sens la dreptul
comunitar ,primar” si la cel ,secundar”.

Dreptul comunitar primar este in primul rand dreptul
tratatelor constitutive ale Comunitatilor europene. Avem aici
o serie intreagd de tratate, de la constituirea Comunitatii
Europene a Carbunelui si Otelului (1951), trecand prin Tratatul
constitutiv al Comunitatii Economice Europene (1957), al
Comunitatii Europene a Energiei Atomice (1957), Actul Unic
European (1986), Tratatul UE privind Uniunea Economica si
Monetara (Maastricht, 1992) si pana la diversele tratate de
aderare din ultimii ani.

Tratatele constitutive contin in primul rand reguli privind
organizarea institutiilor europene precum si abilitari
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individuale pentru adoptarea unor norme juridice. In anumite
pasaje, ele contin dispozitii valabile pentru toti cetatenii UE.
Un exemplu in acest sens il reprezinta dispozitiile articolelor
81 si 82 din Tratatul constitutiv al Comunitatii Europene,
referitoare la concurenta in domeniul economic. Ele prescriu
o adevaratd ,constitutie concurentiala” a Comunitdtii, cu efecte
supranationale.

Dreptul comunitar secundar este dreptul adoptat de catre
organele comunitare in baza tratatelor mentionate. Art. 249
al Tratatului constitutiv consacra, ca forme distincte de
adoptare a dreptului comunitar secundar, regulamentele,
directivele si deciziile. Norme speciale de competenta decid
care anume forma de adoptare (Rechtsetzung) va fi utilizata
de organele Comunitatii pentru fiecare caz in parte. Tratatele
nu dispun o abilitare generala a organelor Comunitatii cu
atributii de reglementare (Consiliu, Comisie, Parlament). Ele
contin doar abilitari individuale, reglementate suplimentar prin
reguli procedurale proprii.

IV. Prioritatea dreptului comunitar

Regulamentele au valabilitate in statele membre ca drept
valid in mod nemijlocit si obligatoriu pentru toti cetdtenii,
avand asadar un efect supranational, prin aceea ca disloca
(verdrdngen) dispozitiile contrare din dreptul national.

Directivele se adreseaza mai intai exclusiv instantelor
nomotetice” (normsetzende Instanzen) ale statelor membre.

Am optat pentru redarea termenului de “normsetzend” (desemnand
actiunea de a ,stabili” sau ,aseza” normele) prin cuvantul ,nomotetic”.
n Atena, nomotetii erau membrii unui consiliu Thsarcinat cu examinarea
si revizuirea legilor. Activitatea ,nomotetica” vizeaza adoptarea oricei
categorii de norme juridice, fiind asadar mai cuprinzdtoare decat
legiferarea (n. tr.).

261



Uniunea Europeand ca paradigma a statalitajii viitoare

Ele trebuie transpuse de catre acestea, in termenul mentionat
in cuprinsul fiecarei directive, in drept valabil fata de toti
subiectii. Aici, directivele lasa organelor nomotetice nationale
un spatiu de manevra mai mult sau mai putin larg, in functie
de imprejurari. Ele stabilesc doar obiectivele obligatorii, nu
insa si mijloacele si instrumentele adecvate pentru acestea. in
aplicarea unei directive, statele membre trebuie insa sa aleaga
acele mijloace care garanteaza realizarea obiectivelor
prescrise. in caz de dubiu in privinta interpretarii dispozitiilor
normei nationale de aplicare a directivei, trebuie s se recurga
la textul directivei europene si la nota ei de fundamentare.

Art. 5 din Tratatul constitutiv al Comunitatii Europene
obliga statele membre la aplicarea efectiva a dreptului
comunitar. Acest principiu este relevant si in privinta
directivelor. Aceasta pentru cd in anumite imprejurdri, si
directivelor li se confera o anumita valabilitate in relatia individ
— stat (,efect vertical”). Sunt trei conditii pentru aceasta:

- termenul de aplicare a expirat;

- dispozitia din directiva este in favoarea celui afectat;

- continutul normativ este neconditionat, precizat suficient
de clar si, prin urmare, poate fi aplicat ih mod nemijlocit.

In acest caz, toate autoritdtile statelor membre, inclusiv
instantele judecatoresti, sunt legate prin dispozitiile directivei.
Dreptul statal contrar acestor dispozitii cedeaza in fata normei
comunitare.

Totusi, raportul intre dreptul comunitar si dreptul national
al statelor membre nu este clarificat in toate detaliile. La aceasta
situatie au contribuit si ludrile de pozitie diferite ale Curtii
Europene de Justitie si ale instantelor supreme nationale, ca
de exemplu Curtea Constitutionala Federala din Germania.

Curtea Europeana de Justitie a privit deja de la Tnceput
dreptul comunitar european ca o ordine juridica avand
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prioritate fata de dreptul national. Aceasta pozitie trebuie
confirmata in principiu, mdcar datorita obiectivului unei
unificdri a ordinii juridice europene in sensul avut in vedere
de tratatele constitutive, adica de dreptul comunitar primar.
Pe de alta parte, Curtea Constitutionald Federala din Germania
si-a rezervat prerogativa de a examina dreptul comunitar in
cazul unor contradictii fata de principiile fundamentale ale
Constitutiei germane, atunci cand o protectie efectiva a
drepturilor fundamentale nu este posibild pe altd cale?.

Instanta recunoaste o prioritate a dreptului UE doar pe
baza unei abilitari constitutionale existente de a deroga de la
dreptul constitutional german. Complicatele aspecte
discutabile, legate de aceasta problemd, nu pot si nu trebuie
sa fie examinate in detaliu aici. Ambele conceptii in materie
cad de acord asupra faptului cd in cazul unui conflict intre
norme, dispozitiile dreptului comunitar trebuie aplicate, in
principiu, cu prioritate.> De aici reiese in acelasi timp ca
dispozitiile dreptului national trebuie interpretate intr-un sens
compatibil cu dreptul comunitar. in cazul existentei mai multor
posibilitati de interpretare, trebuie aleasa cea care corespunde
dreptului comunitar.

Exemple: interdictia muncii pe timp de noapte, conform
§ 19 din legea germana privind timpul de munca (intre timp
abrogat). Interdictia contravenea Directivei nr. 76/207 a

2 BverfGE, [vol.] 75, [pp.] 223 [si urm.]; [vol.] 52, [pp.] 202 [si urm.];
[vol.] 73, [pp.] 339 [si urm.]; precum si decizia publicatd in ,Neue
Juristische Wochenschrift”, 1990, col. 974 si urm; BverfGE, [vol.] 89,
[pp.] 155 [si urm.];

Curtea Europeana de Justitie, decizia in cazul “Van Gend & Loos” in
Culegerea de decizii pe anul 1963, pp. 1 si urm.; decizia in cazul
,Costa/ENEL”, in Culegea de decizii pe anul 1964, pp. 1251 si urm.;
BVerfGE, [vol.] 73, [pp.] 339 [si urm.]; [vol.] 85, [pp.] 191 [si urm., la
pp.] 203 [si urm]; [vol.] 89, [pp.] 155 [si urm.].
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Comunitatii Europene, intrucat era valabila doar in privinta
femeilor (vezi Curtea Europeana de Justitie, [decizia publicata
in],,Europadische Zeitschrift flir Wirtschaftsrecht”, 1991, pp. 666
[si urm.], Tn privinta reglementarii franceze, similara celei
germane). In plus: § 1, nr. 2 din legea germana privind
continuarea platii salariului. Dispozitia excludea angajatii
temporari de la beneficiul continuarii platii salariului. Ea era
incompatibilad cu art. 141 din Tratatul constitutiv al Comunitatii
Europene (art. 119, in vechea redactare), fiind apoi abrogata
(vezi Bundesarbeitsgericht, in ,Neue Zeitschrift fir
Arbeitsrecht”, 1992, pp. 259 si urm.).

De retinut este:

Ipoteza nr. 2

Odata cu fundamentarea si ancorarea institutionald a unei
ordini juridice valabild supranational, sunt ,programate
constitutional”, cu anticipatie, in interesul unei ordini
juridice europene unitare, ingerinte profunde in multe (dar
nu in toate) domeniile vietii sociale si politice a Uniunii,
precum si o serie de procese de dislocare a ordinii juridice
nationale. Cel ce devine membru al UE renunta la o parte
din suveranitate in privinta legislatiei, in masura in care in
dreptul european primar sunt prevazute abilitari ale
organelor comunitare in vederea adoptarii unui drept
comunitar.

V. Pozitia solid constituita a Curtii Europene de Justitie

In vederea asigurdrii unei aplicari a dreptului intern
conforme cu dreptul comunitar si, prin aceasta, a unitatii
juridice europene, art. 234 din Tratatul constitutiv al
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Comunitdtii Europene prevede o procedura a deciziilor
prejudiciale. in baza acesteia, instantele nationale pot sau chiar
trebuie sa supund Curtii Europene de Justitie problemele
controversate privind interpretarea dreptului comunitar primar
si secundar, inainte de a decide ele insele in cauza respectiva.
Instanta care a supus Curtii chestiunea controversata spre
rezolvare este legatd de decizia acesteia.

Prin competenta sa privitoare la astfel de decizii, Curtea
Europeana de Justitie a devenit o importantd instanta
nomoteticd pentru dreptul comunitar european si — prin
aceasta — pentru configurarea juridicd si politica a UE si pentru
evolutia sa ulterioara. Deciziile sale au deseori efecte profunde
n structurile organic constituite in timp ale ordinii juridice si
ale vietii economice a statelor membre.

in mod firesc, acest fapt nu este privit si recunoscut
intotdeauna cu placere de catre pazitorii ordinilor juridice
nationale. Pe de altd parte, asemenea ingerinte sunt consecinta
necesara si ,programata” a instituirii unei comunitati de state
precum UE, al cdrei obiectiv este ca printr-o unificare limitata
si deliberatd, in baza vointei exprimate prin tratate, a ordinilor
juridice nationale, sa se ajunga la o unificare a relatiilor din
toate domeniile vietii. O ordine juridica unificata avand
obligativitate supranationald este programata inevitabil sa
modifice sau sd abroge anumite parti ale ordinilor juridice
nationale.

Ca ultima instantd, Curtea Europeana de Justitie, s-a impus
ca instantda nomotetica de exceptionald importanta.
Parafrazandu-l pe renumitul judecator al Cur’ii Supreme a
SUA, Oliver Wendell Holmes, putem spune ca:

Dupa o examinare lucida, dreptul comunitar european
nu este nimic altceva decat predictia corectd a ceea ce va
decide Curtea Europeana de Justitie, ca ultimd instantd.
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Toate deciziile fundamentale ale Curtii Europene de Justitie
sunt acte juridice nomotetice. Ele creeaza drept judecatoresc
european obligatoriu in sensul unei categorii juridice proprii,
pe care o inteleg ca fiind o sursa distincta a dreptului. Ea
stabileste un drept obligatoriu pentru instantele nationale de
adoptare si de aplicare a dreptului. Aceasta pentru cd prioritatea
privind aplicarea dreptului comunitar european vizeaza si
domeniul dreptului judecatoresc, fapt care se poate ilustra prin
numeroase exemple, la care renunt*.

Deciziile Curtii Europene de Justitie intervin deseori — repet
acest lucru — profund in ordinile juridice nationale formate in
timp, dislocandu-le. Practica judiciard a Curtii este nu rareori
perceputa si criticata ca fiind ,stanjenitoare” sau ,depasindu-si
limitele” (ausufernd)®. Unele decizii nu au fost neapdrat de
naturd sa sporeasca increderea in intelepciunea Curtii si nici
in capacitatea acesteia de intelegere a problemelor
economice.® Aprecierea de ansamblu a influentei dreptului
comunitar, prin intermediul deciziilor Curtii Europene de
Justitie, asupra domeniului meu de specialitate, dreptul german
al muncii, este mai degraba rezervatd sau chiar criticd.”

4 Vezi, de exemplu, in privinta dreptului muncii, Hans Brox, Bernd
Ruthers, Martin Henssler, Arbeitsrecht, editia a 16-a, Stuttgart,
Kohlhammer, 2004, nr. 108-110.

> Exemple din domeniul dreptului muncii: ibid., nr. 108.

6 Vezi de exemplu, deciziile Curtii, publicate in ,Neue Zeitschrift fiir
Arbeitsrecht”, 1992, pp. 735 si urm. (“Cazul Paletta”); EuGH, AP, nr.
106, raportatla § 613 din BGB [=Codul civil german] (“Cazul Christel
Schmidt”); EuGH, BB, 2005, pp. 2748 si urm. (“Cazul Mangold/Helm”),
cu numeroase comentarii critice in presa germand de specialitate.

7 Exemple: Steindorff, in “Juristenzeitung”, 1994, pp. 97 si urm.; Schiefer,
in ,Der Beamte”, 1993, pp. 39 si urm.; Gamillscheg, Arbeitsrecht|, 8.
Aufl., 2000, pp. 19 si urm.; 355 si urm.; Hanau / Adomeit, Arbeitsrecht,
Luchterhand, Miinchen, 13. Aufl., 2005, nr. 132.
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Ordinea juridica astfel circumscrisa a UE, care pana in
prezent nu reprezinta nici un stat federal si nici o confederatie
de state, este asadar — in sensul temei mele — o parte a unei

statalitati europene anticipate.

VI. Dreptul judecatoresc in cursul schimbarilor de sistem
1. XXXXX

Ordinile juridice ale Europei continentale au fost marcate
de secole - fiind influentate si in prezent — de ideea ca legile
adoptate conform Constitutiei reglementeaza in mod
nemijlocit, ipso iure, viata statului, a societdtii si a cetatenilor.
Ordinea legala reprezenta ordinea juridicd, iar ,statul de drept”
(Rechtsstaat) era un stat al legii (Gesetzestaat). Domina
conceptia ,pozitivismului legii” si a ,teoriei pure a dreptului”:

,Cel ce reuseste sa impund dreptul dovedeste prin aceasta
cd este indreptdtit sd si adopte (setzen) dreptul.”®

Judecatorii erau considerati ,slujitori ai legii” si nicidecum
,stapani” (Herren) sau ,arhitecti” ai ordinii juridice, dupa cum
sustin astazi reprezentanti de frunte ai justitiei din Germania
atunci cand definesc sarcinile instantelor.? Functia lor era
privita ca apolitica, ei trebuiau sa fie doar ,gura legii”.

8 Gustav Radbruch, Rechtsphilosophie, 1932, reimpresiune la C.F.

Miiller, Heidelberg, 1973, p. 82. Dupd 1945, sub impactul regimului
farddelegii national-socialiste (NS-Unrechtsregime), Radbruch si-a
revizuit fundamental aceasta opinie, in sensul recunoasterii unor
principii supreme preexistente ale dreptului si ale dreptdtii, exprimate
prin ,Formula lui Radbruch”; vezi G. Radbruch, in ,Stiddeutsche
Juristenzeitung”, 1946, pp. 107 si urm.

Detalii in acest sens, la B. Ruthers, Methodenrealismus in Jurisprudenz
und Justiz, in ,Jursitenzeitung”, Nr. 2 / 2006, pp. 53 si urm.
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O pozitie opusa pozitivismului legii, care a predominat
pentru multa vreme in Europa, a fost adoptata in dreptul
judiciar american (Case Law). Oliver Wendell Holmes, citat
mai sus, a definit conceptul de drept aflat la baza conceptiei
respective prin aceasta formula precisa:

,The prophecies of what the courts will do in fact, and
nothing more pretentious, are what | mean by law.”'°

Intr-o traducere libera:

,In opinia mea, dreptul nu este nimic altceva decat
predictiunea corectd a ceea ce vor spune instantele
ultime.”

Prin acest enunt a fost redefinit raportul tensionat dintre
cele doud puteri ale statului, legislativul si puterea
judecdtoreascd. Este vorba de separatia puterilor, adica de
problematica de drept constitutional a legdrii instantelor fata
de lege. Pentru toate statele care ating un anumit nivel minim
de cultura (Kulturstaaten), aceasta constituie un principiu
constitutional tinand de esenta statului de drept.

La fel ca si Holmes, judecatorul german Oskar Bililow a
recunoscut deja din 1885 ca:

,Nu legea, ci legea si corpul judecdtoresc dau poporului
dreptul sau.”"

0 O.W. Holmes, in “Harvard Law Review”, vol. X (1897), p. 460.
" O. Biilow, Gesetz und Richteramt, Leipzig, 1885, republicare, Scientia
Verlag, Aalen, 1972, p. 7.
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Ambele asertiuni oferd, in opinia mea, descrieri adecvate
ale modului real de functionare a dreptului in ordini ale statului
de justitie (in justizstaatlichen Ordnungen), adica pentru state
si organizatii internationale in care instantele au ultimul cuvant
asupra a ceea ce este dreptul in caz de litigiu. Intr-o asemenea
situatie, competenta decizionala efectiva in privinta
continutului concret al legilor pentru cazul respectiv revine
instantelor competente, in special ultimelor instante.

Aceastd constatare a importantei, ba chiar a plenitudinii
puterii deciziilor justitiei in raport cu legislativul caracterizeaza
pozitia proeminentd a dreptului judecatoresc. Ambele puteri
se afld intr-un raport de concurenta permanenta. Prin consti-
tutie, prerogativa nomotetica (Normsetzungsprarogative), adica
prioritatea n stabilirea normelor (Normsetzung), revine de
reguld legislativului. Spre deosebire de justitie, in adoptarea
normelor juridice, el este legat doar prin constitutie.
Dimpotrivd, instantele sunt legate prin lege si prin drept,” in
adoptarea deciziilor lor nomotetice de principiu, de exemplu
in ,dezvoltarea judecatoreasca a dreptului” (richterliche
Rechtsfortbildung), in privinta unor aspecte nereglementate
de lege; ele trebuie asadar sa urmeze indicatiile si prescriptiile
tuturor dispozitiilor legale in vigoare.

In realitate, ele inclind si defineascd, in mod mai mult sau
mai putin suveran, in privinta cazului lor litigios concret, ce
anume se afla in norma juridicd, formulata la modul
general-abstract.

Este o formuld celebra in dreptul constitutional german, existentd in
textul art. 20, alin. Il al Legii Fundamentale din 23 mai 1949:
“Legislativul este legat de ordinea constitutionald, iar puterea executiva
si cea judecdtoreascd sunt legate prin lege si prin drept” (“Die
Gesetzgebung ist an die verfassungsmallige Ordnung, die
vollziehende Gewalt und die Rechtsprechung sind an Gesetz und
Recht gebunden”) (n. tr.).
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Ipoteza mea 3

Aceasta pozitie puternica pe planul politicii juridice a
instantelor ultime reprezintd o problema perena sub
aspectul dreptului si al politicii constitutionale in fiecare
,stat al accesului in justitie” (Rechtswegstaat).

Puterea judecatoreasca este greu de controlat si de limitat,

ntrucat acest lucru poate avea loc doar printr-un legislativ cu
rol corector, care ar intampina greutati considerabile in
desfasurarea acestei misiuni. In aceasti masura, este valabila
formula capricioasd, dar intrutotul corecta a unui alt membru
al Curtii Supreme a SUA:

,Fireste, in deciziile noastre, suntem legati prin
Constitutie, Tnsd ce anume spune Constitutia, stabilim
noi”."

2. Experiente deduse din schimbarile de sistem

Unul din domeniile mele de cercetare, incepand din 1964,

[-a constituit transformarea ordinilor juridice dupa schimbarea
sistemelor politice.'3

12

“We are under a Constitution, but the Constitution is what the judges
say itis.” C. E. Hughes, Addresses and Papers of Charles Evans Hughes,
New York, 1908, p. 139.

Lucrdri pe aceasta tema: B. Rithers, Die Unbegrenzte Auslegung —
Zum Wandel der Privatsrechtsordnung im Nationalsozialismus, prima
editie: 1968, editia a 6-a, 2005; Arbeitsrecht und politisches System,
editia a 2-a, 1973; Gesellschaftlicher Wandel — Anpassung oder
Widerstand des Rechts?, Konigsstaein / Ts, 1981; Rechtsordnung und
Wertordnung — Zur Ethik und Ideologie im Recht, Konstanz, 1986;
Entartetes Recht, editia a 2-a, Zurich, 1993; editia a 3-a,
dtv-wissenschaft, Frankfurt/M, 1994; Die Wendeexperten — Zur
Ideologieanfalligkeit geistiger Berufe am Beispiel der Juristen, editia
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Asemenea procese nu au avut loc doar in Germania. Multe
tari au suportat o succesiune similara a schimbarilor de sistem
si constitutionale, de exemplu Italia, Spania, Portugalia,
Ungaria, Cehia, Polonia, Grecia, Romania, Bulgaria, Franta,
statele baltice etc.

Rezultatul analizei mele atesta ca transformarile decisive
ale ordinilor juridice au fost produse in aceste schimbari de
sistem prin dreptul judecatoresc. Aceasta permite, pentru
inceput, o constatare foarte generala:

Ipoteza 4

Analizele functionale, intreprinse pe planul teoriei
dreptului, asupra situatiilor de exceptie survenite cu ocazia
schimbadrilor de sistem ofera cheia intelegerii modurilor
de functionare a dreptului, a instantelor si a profesiilor
juridice; aceste moduri sunt prezente si in situatia normala,
unde insa nu pot fi percepute cu aceeasi claritate.

Merg mai departe cu un mic pas la:

Ipoteza 5

Instituirea unei noi ordini juridice internationale si, in parte,
supranationale sub forma UE, precum si integrarea in
aceasta produc, in toate statele membre si chiar in afara
lor, o schimbare de sistem asemdndtoare, nu intrutotul

a 2-a, complet revazutd si ldrgita a lucrdrii Ideologie und Recht in
Systemwechsel, Miinchen, 1995; Zeitgeist und Recht,
Walter-Raymond-Stiftung, Kleine Reihe, Heft 62, Koln, 1997;
Geschonte  Geschichten - Geschénte Biographien /
Sozialisationskohorten in Wendeliteraturen.Ein Essay, Tuibingen, J.C.B.
Mohr, 2001.
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egala (!) [celei mentionate mai sus/, dar care merita totusi
o analiza comparativa. Dreptul comunitar european are
efecte nemijlocite, constrangatoare si profunde asupra
continuturilor ordinilor juridice nationale.

Exista motive pentru aceasta. Schimbari fundamentale ale
constitutiilor si ale sistemelor politice au efecte nu doar la
suprafatd. Deosebit de relevantd este analiza transformarilor
dreptului in sistemele totalitare. Pervertirea ordinilor juridice
in ansamblul lor in statul national-socialist si in dictatura PSUG
nu sunt recunoscute si cercetate pe deplin in Germania nici
pana astazi. Apare in consecinta pericolul de a ignora aspecte
importante:

1. Odata instituite, sistemele ideologice au efecte care
merg dincolo de perioada mentinerii sistemului politic.
in functie de durata existentei acestora si de
inraddcinarea in inimile si mintile indivizilor, ele
opereaza si asupra generatiilor care urmeaza.

2. In situatia exceptional, fie ea de innoire populard ori
socialistd a dreptului, anumite corelatii functionale ale
dreptului si ale metodelor de revalorizare a acestuia
se manifestd cu mai mare claritate decat in situatia
normald. Acest lucru este valabil in special pentru
cuplarea intensiva a intregului drept fata de dogme si
reprezentari axiologice extrajuridice schimbatoare (pe
planul conceptiei despre lume / ,ideologic”).

Tocmai in acest ,secol al ideologiilor” (Karl Dietrich
Bracher) se manifesta problema, pe cat de incitanta, pe atat
de des ignoratd, a intrepatrunderii si angrendrii metafizicii cu
dreptul precum si a dreptului cu ideologia.

272



Experiente deduse din schimbari succesive ale sistemelor politice. O contribufie. ..

Ipoteza 6

Valorile fundamentale instituite (ideologia sistemului,
filosofia sistemului) marcheaza continuturile centrale ale
ordinii juridice apartinand acestuia; in situatia normald,
ea defineste ,ideea dreptului” (Rechtsidee) specifica
sistemului precum si imaginea model a ,dreptatii” realizate
de organele statului, in special de justitie. Dreptul constituie
ideologie si politica fluidizate si solidificate normativ.

Ipoteza 7

Instrumentele lingvistice si de metodologie juridica pentru

reinterpretarea unei ordini legale existente, traditionale

(,vechi”) in raport cu valorile fundamentale si obiectivele

nou instituite sunt urmdtoarele:'*

(1) proclamarea unei noi ,idei a dreptului” (Rechtsidee);

(2) construirea unor noi ,surse ale dreptului” sau
inlocuirea ori modificarea legilor ,vechi”, ,incd in
vigoare”;

(3) reinterpretarea conceptelor juridice nedeterminate,
precum si a ,clauzelor generale” (formule lingvistice
goale, primind un continut variabil, precum ,bund
credinta” (Treu und Glauben), ,bunele moravuri” sau
,motiv intemeiat”);

(4) rastalmacirea conceptelor juridice fundamentale (de
exemplu: ,egalitate” si ,discriminare”, ,capacitate

S

juridica”, ,drept subiectiv”, contract, ,comunitate”,

4 B. Riithers, Entartetes Recht, editia a 3-a, dtv-wissenschaft, Miinchen,
1994, pp. 22 si urm. (n. tr.: in versiunea romana: Dreptul degenerat.
Teorii ale dreptului si juristi proeminenti in cel de-al Treilea Reich,
Editura Universitdtii ,Alexandru loan Cuza”, lasi, pp. 62 si urm.).
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,demnitate umana”, cdsatorie, familie, ,drept al
personalitatii”, ,drepturi fundamentale”);
(5) construirea unor metode de interpretare noi sau

concurente.

Ipoteza 8

In epoci de rasturnare a reprezentdrilor axiologice si de
schimbare a sistemului, instantele judecatoresti se manifestd
deseori ca niste acrobati ai reinterpretarii. Pe baza
experientelor istorice abundente, se poate deduce ca ele
urmeaza de regulda ,noile” reprezentari axiologice,
instituite politic. Acest lucru este valabil si in privinta Curtii
Europene de Justitie.

Riscurile si problemele dreptului judecatoresc cu efecte
supranationale nu sunt in general recunoscute si nici analizate
indestulator pana in prezent. De aceea:

VII. Un exemplu al dreptului judecatoresc ,proliferant” al
Curtii Europene de Justitie

De peste 25 de ani, si in Germania exista un somaj de
masa de dimensiuni mereu crescande. Rata somajului in cazul
somerilor inregistrati era in 2005 de circa 11 %; aceasta
fnseamnad 5 milioane de persoane. Cifra reald a somerilor este
estimati a fi de peste 6 milioane. in special somerii ,pe termen
lung”, mai varstnici, au — conform datelor experientei practice
— sanse foarte reduse de a obtine un loc de munca, intrucat
rigiditatea dreptului german al protectiei contra concedierii il
determind pe angajator sd ezite sd angajeze asemenea
solicitanti. Din acest motiv, legiuitorul german a relaxat
dispozitiile privind protectia contra concedierii unor persoane
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apartinand acestei grupe.'> Conform dispozitiilor respective,
contractele de munca incheiate cu angajati in varsta de peste
52 de ani pot fi incheiate — prin derogare fata de limitarile
valabile in privinta angajatilor mai tineri — pe termen oricat
de redus. Prin aceasta, legiuitorul intentiona sa imbunatateasca
sansele de angajare ale somerilor varstnici: mai bine contracte
de muncd pe termen limitat decat somaj de durata pentru
angajatii varstnici.

intr-o decizie prejudiciald (Decizia din 22 noiembrie 2005)
Curtea Europeand de Justitie a declarat aceste dispozitii ca
fiind contrare dreptului european si inaplicabile.'® Facilitarea
limitarii in timp ar discrimina in mod nemijlocit angajatii mai
varstnici datorita varstei lor, intrucat diferentierea stabilita
exclusiv pe criteriul varstei ar incalca principiul adecvarii
(Angemessenheit) si al necesitatii (Erforderlichkeit).

Aceastd decizie este demna de atentie sub trei aspecte.

1. Tn privinta problemei concrete a protectiei sociale a
angajatilor mai varstnici, consecintele ei sunt absurde sub
aspect economic. Angajatorii sunt in foarte mare masura liberi
in deciziile lor de a incheia noi contracte de munca. Libertatea
de principiu de a incheia contracte de munca este necontestata
pana in prezent.

Prin urmare, pentru ca limitarea duratei contractului fi
este interzisd, angajatorul poate in mod discretionar sa
favorizeze la angajare solicitantii mai tineri, fara a trebui sa
faca publica aceastd preferinta sau sa o argumenteze.

5§14, alin. 3 din Legea angajarii pe duratd limitata cu program redus
(Teilzeitbefristungsgesetz).
6 EuGH, BB, 2005, pp. 2248 si urm.
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Decizia Curtii produce in practica relatiilor de munca
tocmai contrariul a ceea instanta a urmarit. Si in cazul Curtii
Europene de Justitie, nivelul de cunoastere si intelegere a
relatiilor economice mai are incd, din abundentd, potential
de crestere. Deja Karl Marx stia: legile economice sunt mai
efective decat cele juridice.

2. Curtea Europeand de Justitie si-a argumentat decizia in
primul rand pe Directiva 2000/78/CE a Consiliului, adoptata
in 27 noiembrie 2000 (,Directiva antidiscriminare”). Instanta
nationala urmeaza, in opinia Curtii, sa garanteze efectul deplin
al interdictiei generale de a discrimina pe criterii de varstd,
prin aceea ca nu aplica nici o [eventuald] dispozitie contrara
din dreptului national. Aceasta ar trebui sa se produca chiar si
atunci cand termenul prevazut pentru realizarea directivei nu
a expirat Tnca.

Dupa cum am precizat mai sus, directivele se adreseaza
in primul rand legiuitorului national, impunandu-i sarcina ca,
intr-un anumit termen, sa transforme continutul acestora in
drept intern.

Aspectul deosebit al acestei decizii rezida in aceea ca
instanta admite efectul nemijlocit (,efectul tertiar” /
Drittwirkung) al deciziei ca operand asupra partilor in litigiul
de munca, desi termenul de realizare a directivei nu expirase
inca si in ciuda faptului ca dreptul national german tocmai a
reglementat o alta modalitate de protectie a angajatilor mai
varstnici.

Pentru a argumenta efectul nemijlocit, Curtea Europeana
de Justitie a invocat ,interdictia generald de discriminare pe
criterii de varsta”. Aceasta ar reprezenta un ,principiu general
al dreptului comunitar”, fiind ancorata si in constitutiile a
numeroase state membre. Aceastd argumentare permite
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instantei europene sa reinterpreteze directiva antidiscriminare,
conceputa ca o norma foarte speciala si care este contestata
in unele state membre in privinta anumitor dispozitii concrete,
intr-o norma supranationald, cu efect nemijlocit, a dreptului
comunitar. Din acest motiv, ea urmeaza sa elimine
reglementadrile nationale contrare, chiar si in absenta
transformadrii ei in drept national.

in esentd este vorba de concretizarea principiului egalitatii.

Curtea Europeana de Justitie isi asuma astfel competenta
de a defini, prin derogare de la reglementarile nationale,
inclusiv cele constitutionale, ce este ,egal” si ce nu; definitia
respectiva urmand a avea efect supranational. Prin aceasta
dimensiune, pretentia instantei are efecte care merg mult
dincolo de cazul litigios concret mentionat. Este vorba in esenta
de interpretarea drepturilor fundamentale, care in ordinile
constitutionale nationale au ih mod traditional un alt continut
decat cel pe care il asuma Curtea Europeana de Justitie.

Deja Gustav Radbruch a constatat:

,Egalitatea nu este un dat (Gegebenheit); lucrurile si
oamenii sunt atat de inegali pe cat este un ou fata de
altul. Egalitatea este Tntotdeauna o abstractie fatd de
inegalitatea datd, operata dintr-un anumit punct de
vedere.”"

Prin aceasta sunt evidentiate in mod adecvat elementele
axiologizante (wertende), subiective si volitive proprii
argumentului egalitdtii. Egalitatea nu este o categorie a logicii,
ci una valorizantd, teleologica.

7" G. Radbruch, Rechtsphilosophie (Studienausgabe), C.F. Miller,
Heidelberg / Stuttgart, 1999, p. 37.
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Instanta pretinde prin aceastd hotarare suprematia
decizionald asupra continutului garantiilor constitutionale ale
drepturilor fundamentale.

3. Decizia mai are un alt aspect demn de semnalat. Ea
este produsul unei puneri in scend judiciare foarte abile.!®
Partile ,in litigiu” s-au inteles intre ele si au initiat aceasta
procedura in mod deliberat, in fata Tribunalului pentru
probleme de munca (Arbeitsgericht) din Miinchen.
Desfasurarea procesului a fost planificata anterior de catre
avocatii partilor. Avocatul parat a angajat un coleg mai varstnic,
cu intentia ca acesta sa devina reclamant intr-o actiune vizand
inlaturarea termenului limitat pentru care fusese incheiat
contractul de munca. Ei au creat astfel in mod artificial un
litigiu, dedus instantei, fara ca in realitate sa existe vreun litigiu
intre cei doi, ci doar un interes comun al ambelor ,parti”,
vizand domeniul politicii juridice. Calea proceduralad a
jurisdictiei de munca a servit unor scopuri strdine celor pentru
care aceasta jurisdictie a fost creata. Sa nu fi recunoscut instanta
acest fapt sau doar nu a dorit sa-| observe?

Sub toate cele trei aspecte, cazul mentionat evidentiaza
in mod ilustrativ functiile si riscurile unui drept judecatoresc
practicat cu dezinvoltura in UE. Prin decizia din 7 aprilie 2006
(7 AZR, 500/04) Curtea Federald de Munca (Bundesarbeitsgericht)
a urmat solutia gasitd la Luxemburg.'®

8 Vezi W. Hunold, editorial in “Neue Juristische Wochenschrift”, Nr. 34
/2005, precum si comentariul lui D. Strybny, BB, 2005, p. 2753.

in literaturd existd numeroase voci critice, insd si manifestari
aprobatoare, a cdror lipsa de spirit critic este remarcabila; ele ignord
atat problemele procedurale de competenta ale deciziei, cat si
consecintele economice absurde ale acesteia pentru angajatii varstnici
si pentru piata muncii. Vezi referiri in acest sens la W. Hunold,
MiBbrauch des EuGH, editorial in ,,Neue Juristische Wochenschrift”,
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Curtea Europeana de Justitie devine prin aceastd decizie o
superinstanta de recurs (Superrevisionsinstanz) in litigii privind
discriminarea, in raport cu toate statele membre si cu instantele
lor supreme. Principiul subsidiaritatii, prevazut in art. 5, alin. 2
si 3 din Tratatul constitutiv al Comunitatii Europene, este
incdlcat. Conform acestui principiu, organele Comunitatii
Europene pot interveni in domeniile care nu cad in competenta
lor exclusiva doar in cazul in care obiectivele masurilor
respective nu pot fi realizate in mod indestulator la nivelul
statelor membre. Nu se poate vorbi serios de asa ceva in privinta
cazurilor de genul celui mentionat mai sus.

Prin aceasta decizie, Curtea Europeana de Justitie ridica
pretentia si impune in practicd — intr-o maniera strdind
spiritului Tratatului Constitutiv al Comunitatii Europene — o
prioritate nomotetica (Normsetzugsvorrang) generala si
suprastatald fata de toate statele membre in domeniul
discrimindrii. Consecintele acestei decizii merg mult dincolo
de circumstantele litigiului (sau mai bine zis ,non-litigiului”)
solutionat.

Heft. 34 / 2005; Strybny, BB 2006, pp. 2753 si urm., W. Kopke, in
»Neue Juristische Wochenschrift”, 2006, pp. 1040 si urm.; U. Preis, in
,Neue Zeitschrift fuir Arbeitsrecht”, Nr. 8 / 2006, pp. 401-406; in plus,
vezi editorialul lui Meinel, in BB, Nr. 12/2006, pp. 1 si urm.
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DESPRE AUTORITATEA
CONSTITUTIONALA A UNUI
TRATAT EUROPEAN

Simina TANASESCU

S-a spus deja aproape tot despre Tratatul instituind o
Constitutie pentru Europa, fard a se i putea stabili cu certitudine
natura juridica. Cu privire la acest din urma aspect, opiniile
au oscilat intre cele doua extreme posibile, trecand prin mai
multe nuante intermediare. Astfel, Tratatul instituind o
Constitutie pentru Europa a fost analizat rational si calificat
drept o banald revizuire' a tratatelor fondatoare deja existente,
dupd cum a fost suspectat ca incearcd sa devina de-a dreptul
o Constitutie sau oricum mai mult decat un tratat fundamental
care instituie o noud ordine juridica? si, in sfarsit, a fost
considerat ,un tratat care «maimutareste» o Constitutie”.®> Ca
in vremea glossatorilor si a juris consulti din dreptul roman,

T O. Pfersmann, ,The new revision of the old constitution”, I-CON, May

2005, p. 383.

2 )-M.Ferry, ,Face a la crise, quelles perspectives pour I’Union
Européenne”, Politique étrangere n°3/2005, p. 511. Pentru o analizd
oarecum similard dar care ajunge la concluzii opuse a se vedea si
D. Grimm, ,Integration by Constitution”, I-CON, May 2005, p. 193 si
urm.

J.H.H.Weiler, ,On the power of the Word: Europe’s constitutional
iconography”, I-CON, May 2005, p. 173.

3
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care, atunci cand nu puteau incadra un nou concept printre
categoriile juridice deja cunoscute, il declarau pur si simplu
sui generis, Tratatul instituind o Constitutie pentru Europa a
fost considerat de la inceput un ,produs juridic hibrid”,* cu
efecte atat juridice cat si para-juridice,” partial previzibile,
pentru cd dorite® sau inerente’ si partial ramanand a fi
descoperite o datd cu punerea sa in aplicare.?

Insusi titlul actului ilustreaza ambiguitatea intentiilor sale,
precum si dificultatile majore pe care autorii sdi le-au
intampinat in redactarea documentului. Compromisul
terminologic ce consta in asocierea a doi termeni juridici care
se exclud reciproc nu pentru ca ar fi opusi, ci pentru ca
desemneaza realitati juridice distincte caracterizate prin
regimuri juridice diferite, poate fi considerat rezultatul unui
proces de elaborare la fel de original ca si continutul normativ
al actului rezultat in urma acestui proces.

J.H.H.Weiler, op. cit., passim.

D.Grimm, op. cit., passim. sustine ca este dificil de obtinut un efect
social integrator pe calea unei reglementdri pur pozitive (solen) si cu
atat mai mult prin intermediul unui tratat international.

Cum ar fi simplificarea legislativa.

Cum ar fi adaptarea institutionald si a mecanismelor decizionale la
fenomenul extinderii Uniunii Europene in paralel cu aprofundarea
integrarii intre statele membre.

M. Kumm, V.F. Comella ,The primacy clause of the constitutional
treaty and the future of constitutional conflict in the European Union”,
I-CON May 2005, p. 473. Autorii considera ca o posibila interpretare
a articolului 1-6 al Tratatului (referitor la prioritatea aplicarii dreptului
comunitar fatd de dreptul intern) lasd un spatiu larg de manevrd
instantelor judecdtoresti nationale care, in cazurile precis reglementate
si limitativ enumerate de articolul I-5 din acelasi tratat, pot decide sa
nu aplice dreptul comunitar care ar veni in conflict cu dispozitii din
dreptul lor constitutional (intern) in masura in care ,identitatea
constitutionala” a respectivului stat ar fi in pericol prin aplicarea
dreptului comunitar.
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Nu ne-am propus aici gdsirea unei solutii pentru
cvadratura cercului,? ci identificarea acelor particularitdti ale
Tratatului instituind o Constitutie pentru Europa care ar putea
justifica regimul juridic special care i-a fost rezervat in sistemul
juridic romanesc.

I. Un tratat cu autoritate constitutionala relativa

in mdsura in care cuvintele au o semnificatie juridica,
pentru un tehnician al dreptului Tratatul instituind o
Constitutie pentru Europa seamdna, aparent, dar nu este pe
fond o Constitutie, cel putin nu o Constitutie in sensul obisnuit
al termenului. Nu aratd ca o Constitutie,'? nu se citeste ca o
Constitutie,'! nu se aplicd precum o Constitutie,'? prin urmare

9 Cu atat mai mult cu cat la doi ani de la semnarea in cadrul Consiliului
European de la Roma din 29 octombrie 2004 a Tratatului, nici chiar
Comisia Europeand nu pare sa se grabeasca sd ofere cel putin unele
elemente incipiente de rdspuns la intrebdrile care persista. Intr-o Nota
adresatd serviciilor sale juridice interne Comisia precizeaza ca este
indicata fie utilizarea denumirii integrale a documentului (,Tratat
instituind o Constitutie pentru Europa”), fie utilizarea celei prescurtate
,Constitutia”, de vreme ce documentul Tnsusi se intituleaza astfel in
chiar textul sdu. Comisia nu face nici un alt comentariu cu privire la
natura juridicd a documentului astfel desemnat.

0 Forma si structura sa sunt oarecum asemandtoare cu cele ale
Constitutiilor nationale adoptate dupad primul val de constitutionalism
(sfarsitul secolului al XIX-lea), dar volumul intregului document
depdseste cu mult orice asteptari rezonabile.

" Preambulul este specific tratatelor internationale si actelor normative
nationale, continutul normative codifica pur si simplu, in cea mai mare
parte, acquis-ul preexistent, revizuirea textului este |dsata la latitudinea
statelor membre, iar dispozitiile finale sunt proprii tratatelor internationale.

12 Articolul I-6 din Tratat face vorbire despre prioritatea de aplicare a
dreptului comunitar numai in limitele competentelor stabilite Uniunii
Europene si nu despre forta sa juridicd superioara generald fatd de
sistemele juridice nationale.
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nu poate fi o Constitutie. In sensul modern al termenului,'® o
Constitutie este (i) o lege fundamentala (ii) adoptata de o putere
constituanta care stabileste reguli generale de organizare si
exercitare a puterii Tn cadrul unei entitati politice, pe care,
eventual, o poate chiar institui si (iii) care pune bazele unui
sistem juridic eficient si complet autonom. Tratatul instituind
o Constitutie pentru Europa nu indeplineste nici unul din aceste
criterii (A) si, Tn ciuda unor caracteristici care il diferentiaza
de precedentele tratate specifice Uniunii Europene (B), nu este
decdt o conventie incheiata intre state partial inca suverane.

A. Ce nu este Tratatul instituind o Constitutie pentru Europa

Actul juridic analizat aici ar putea fi considerat o lege
fundamentald in sensul denotativ, colocvial al termenului.
Vulgarizarea sa a cunoscut un oarecare succes in Marea
Britanie, unde, in cadrul campaniei publice de sustinere a
proiectului de Constitutie europeana, s-a putut afirma cu
suficientd certitudine ca, ,in definitiv, si cluburile de bowling
au o Constitutie”.'* Aceasta nu a determinat neapdrat o
atitudine mai favorabild din partea publicului larg la adresa
actului juridic astfel promovat, dar a permis o abordare a lui
la un nivel mai larg de cunoastere. In definitiv, orice act juridic
stabileste reguli si acesta este un element comun si pentru
cluburile de bowling si pentru Europa.

La un nivel ceva mai tehnic am refine ca sintagma , Tratatul
instituind o Constitutie pentru Europa” indica faptul ca e vorba
de un act juridic ce stabileste cadrul general pentru
desfdsurarea unor activitdti umane. Stabilirea principalelor

B H. Dippel, ,Modern constitutionalism, an introduction to a history in

need of writing”, The Legal History Review 2005, p.164.
" Cf.H.).). Weiler, op. cit., p. 181.
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coordonate ale unei activitati umane se poate realiza insa si
prin acte consensuale si prin acte normative. Numai elementul
prescriptiv nu este suficient pentru a identifica natura juridica
a acestui document. Cu alte cuvinte, tratatul este calificat drept
,constitutie” pentru ca precizeaza principalele reguli juridice
aplicabile in cadrul organizatiei internationale pe care o
creeaza. Dar, in sine, acest lucru nu este revolutionar si aceasta
din cel putin trei puncte de vedere. Mai intai pentru ca la
nivel terminologic situatia nu e cu totul noua, caci si alte
organizatii internationale au la baza texte juridice care poarta
numele de constitutii, dar care nu sunt altceva decat tratate
internationale In cel mai propriu sens juridic al termenului.’
in al doilea rand, pentru ci orice tratat international care pune
bazele unei structuri organizatorice joaca un rol ,constitutiv”
pentru acea entitate, in acest sens termenul de constitutie fiind
utilizat de o maniera pur functionald. Si, in al treilea rand,
pentru ca Uniunea Europeana si, respectiv, Comunitatile
Economice Europene au avut dintotdeauna o Constitutie, cel
putin dacd e sa dam crezare Curtii de justitie de la
Luxembourg,'® conform careia ,carta constitutionalda” a
acestora era alcatuita de mai multa vreme din insesi tratatele
lor fondatoare.

Dar toate aceste trei moduri de a analiza documentul
juridic indica acelasi lucru, anume ca Tratatul instituind o
Constitutie pentru Europa nu este o Constitutie in sensul propriu
al termenului, ci un act juridic fondator al unei organizatii
internationale, adica un tratat international. Un tratat care ar

Exemple in acest sens sunt Organizatia Internationald pentru Migratii
sau UNESCO.

Curtea de justitie a afirmat inca din 1986 ca tratatele fondatoare ale
Comunitatilor alcdtuiesc ,0 veritabild Constitutie a Europei” (cauza
Partidul ecologistilor ,Verzii” v./Parlament).
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putea primi epitetul de constitutional doar pentru ca rolul pe
care el il joaca in cadrul sistemului normativ pe care il creeaza
tinde sa semene cu cel pe care il joaca o Constitutie in cadrul
sistemului normativ al unui stat. Altfel un tratat constitutional
devine o contradictio in se.

Actul juridic analizat aici a fost adoptat de o Conventie
auto-intitulata constitutionald, dar de una care nu a reprezentat
0 autenticd putere constituanta (pouvoir constituant) in sensul
propriu al termenului. Forta sugestiva a precedentului american
al Conventiei constitutionale de la Philadephia a jucat un rol
decisiv n alegerea termenului, dar ea nu putea suplini lipsa
legitimitatii inerentd conventiei constitutionale europene.
Astfel, spre deosebire de Conventia de la Philadephia, cea
europeana nu a cuprins toti membrii comunitdtii vizate de
textul juridic ce avea sa fie adoptat (lucru care ar fi fost obiectiv
imposibil), dar nici nu a fost desemnata in cadrul unui proces
de selectie realizat cu scopul de a stabili reprezentantii
demos-ului european in cadrul unei adunari institutive pentru
0 noua entitate politica. Si acest ,pdcat originar” nu poate fi
imputat nimanui. Pur si simplu, ih 2003 nu exista un demos
european si nici un ,moment european”,'” prin urmare nu se
putea crea ex nihilo o noud entitate politica ai carei
reprezentanti sa instituie reguli juridice structurate in cadrul
unui sistem juridic eficient si deplin autonom.

Diferentele dintre conventia constitutionald europeana si
o veritabila putere constituanta au fost pe larg analizate in

7 B. Ackerman, ,Constitutional Politics/Constitutional Law” in Yale Law
Journal 1989, p. 453. B. Akerman explica importanta pe care o are
coincidenta dintre momentul adoptdrii formale a unei constitutii si
existenta unui ,moment constitutional” in cadrul respectivei comunitai
umane pentru ca functiile de integrare si de construire a unei identitati
comune sa se realizeze pe deplin in respectiva legiuire.
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literatura de specialitate pentru a nu mai face necesard incd o
discutie aici.'®

Tratatul instituind o Constitutie pentru Europa abroga toate
tratatele fondatoare anterioare si se constituie ca baza pentru
ordinea juridica comunitard, dar nu schimba cu nimic regimul
juridic propriu sistemului normativ pe care nu il instituie, ci
doar il confirma. Ordinea juridicd comunitara este un sistem
juridic eficient in ansamblul sau, dar nu este un sistem juridic
pe deplin autonom. Mai precis, sistemul juridic comunitar
produce efecte juridice, dar regulile in baza cdrora aceste
efecte se realizeazd nu sunt complet interne lui. Uniunea
Europeana nu este autorul tratatelor care au creat-o si in baza
carora ea functioneaza, ci statele membre. Astfel, subiecte de
drept externe ordinii juridice comunitare pastreaza
,competenta competentelor” si pot oricand modifica regula
jocului, fara ca ele insele sa fie reglementate in vreun fel de
acest corp de norme juridice. Prin urmare, trasatura tratatelor
fondatoare ale Uniunii Europene de a stabili cadrul juridic
pentru organizarea si functionarea acestei entitati suprastatale,
in baza careia Curtea de justitie le-a calificat drept o ,carta
constitutionald a Europei” este necesard, dar nu si suficienta
pentru a ne afla in prezenta unei autentice Constitutii. Alaturi
de caracterul de lege fundamentald, ceea ce caracterizeaza o
Constitutie si reprezinta diferenta specifica ce o particularizeaza
fata de alte tipuri de acte juridice institutive de ordini juridice
derivate este si caracterul sau deplin autonom. Constitutiile
existente astazi la nivelul statelor stabilesc ,competenta
competentelor”, regimul lor juridic, inclusiv in ceea ce priveste
regulile aplicabile modificdrii lor, este reglementat in chiar

8 D. Grimm, op.cit., p. 193 si urm., U.Haltern, ,Pathos and Patima: The

Failure and Promise of Constitutionalism in the European Imagination”,
European Law Journal, n°1/2003, p. 14 si urm.
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cuprinsul lor si depinde de vointa acelorasi subiecte de drept
a caror conduita o reglementeaza, anume subiectele
individuale de drept care sunt cetdtenii respectivelor state.
Posibilitatea cetdtenilor de a modifica in orice moment regulile
de baza ale jocului politic, de a schimba orice element din
constructia statului, adicd de a se manifesta ca detentori ai
ntregii puterii decizionale in colectivitatea pe care ei insisi o
formeaza constituie trasatura cea mai importantd a unei
Constitutii.'® Tratatul instituind o Constitutie pentru Europa
nu confera aceasta competentd nici cetdtenilor europeni,
carora le stabileste drepturi fundamentale fard a le recunoaste,
in fapt, nici o putere, nici Uniunii Europene, care constituie
principalul sau obiect de reglementare. Ca si in cazul tratatelor
fondatoare ale Uniunii Europene si al celor modificatoare ce
au urmat, atributiile decizionale in privinta regimului juridic
de ansamblu al ordinii juridice comunitare raman tot in
competenta statelor membre, adicd a acelor entitati care prin
acordul lor au instituit organizatia supranationald.

Esenta conventionala a Tratatului instituind o Constitutie
pentru Europa face ca acesta sa nu fie o Constitutie in sensul
juridic si politic al termenului, respectiv un act juridic unilateral
prin care detentorul legitim al puterii din cadrul unei
colectivitati isi manifesta vointa la nivel general.

Actul juridic analizat nu face altceva decat sa reitereze
natura juridica particulara a Uniunii Europene, nereusind sa
o transgreseze. Nu poate exista o Constitutie europeand n

19 n acest sens, chiar daci usor redundant, meritd amintit aici articolul
16 din Declaratia franceza a drepturilor omului si cetateanului din
1789, care codifica pentru prima datd in istoria constitutionalismului
modern tocmai aceastd trasaturd fundamentala a Constitutiei: , Toute
Société dans laquelle la garantie des Droits n’est pas assurée, ni la
séparation des Pouvoirs déterminée, n’a point de Constitution”.
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absenta unui demos european care sa confere mandatul sdu
unei puteri constituante europene, desemnata prin proceduri
democratice, in cadrul unei entitdti politice europene si care
sa creeze o noua ordine juridica europeana. Tratatul instituind
o Constitutie pentru Europa nu este o Constitutie.

B. Ce particularitati are Tratatul instituind o Constitutie
pentru Europa

Ce este totusi Tratatul instituind o Constitutie pentru
Europa? Pentru un jurist pozitivist el reprezinta un simplu tratat
international, o conventie incheiata intre mai multe state care
au convenit asupra unor reguli de conduita intre ele si astfel
au creat o noua entitate juridica. Spre deosebire de anterioarele
tratate proprii Uniunii Europene acesta reuseste sa codifice
norme si practici pre-existente intr-o forma care poate fi
consideratd mai bine sistematizata.??

Dar cuvintele au si o semnificatie metajuridicd, simbolica.
in masura in care o lectura juridica a documentului poate fi
imbogatita cu astfel de conotatii, Tratatul instituind o Constitutie
pentru Europa marcheaza trecerea de la o simpla ,piata
comuna” la o ,uniune politica” in Europa. Desi nu pune bazele
unei noi entitdti politice si nu ofera baza constitutionala a
unei noi ordini juridice, el incearca sa ofere solutii pentru

D Unii autori (J-M. Ferry, op. cit., passim) au afirmat chiar ca Tratatul
instituind o Constitutie pentru Europa realizeazd o codificare care
tinde la simplificarea cadrului juridic de baza al Uniunii Europene.
Apreciem cd includerea tuturor regulilor juridice de baza ale Uniunii
Europene intr-un singur document poate fi calificatd drept o mai bund
sistematizare a unor prevederi care nainte vreme erau cuprinse in trei
tratate originare si mai multe modificatoare, dar volumul fizic la care a
ajuns in final Tratatul instituind o Constitutie pentru Europa ne
indeamnd sa consideram ca in acest caz codificarea nu a insemnat si
simplificare.
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unele din problemele constatate la nivel european, fie ca ele
privesc legitimitatea politica a entitatii supranationale sau
dificultatile institutionale si decizionale. Tratatul instituind o
Constitutie pentru Europa aduce unele elemente de noutate,
care ii confera un caracter de indeniabild originalitate fata de
precedentele tratate ale Uniunii Europene.?!

Asa cum a mai fost constatat, formal, Tratatul instituind o
Constitutie pentru Europa seamand cu o lege fundamentala
statala.?? Structura sa, care include un capitol introductiv in
care sunt precizate valorile si obiectivele fundamentale ale
Uniunii Europene si un al doilea in care sunt codificate
drepturile fundamentale ale cetatenilor europeni aminteste
forma pe care o imbracau la inceputurile constitutionalismului
modern legile fundamentale ale statelor secolului al XIX-lea.
Cu toate acestea, urmatoarele capitole nu fisi mai gasesc un
corespondent fidel in textele constitutionale clasice, paralela
formala fiind intrerupta. in plus, volumul fizic al actului
normativ face imposibild orice comparatie,?? astfel incat devine
imperativ necesard constatarea cd orice asemdnare cu o
constitutie statalda nu poate fi decat o iluzie. Cu toate acestea,
aspectul formal nu este deloc lipsit de importanta si a constituit
una din realizarile importante ale acestui text juridic. In aceastd

21 Termenul Uniunea Europeand este folosit aici drept proxy pentru

entitatea supranationald Comunitdtile Economice Europene /
Comunitatea Europeand / Uniunea Europeana.

A. Wiener, ,Evolving Norms of Constitutionalism in Europe: From
‘Treaty Language’ to ‘Constitution’”, Jean Monnet Working Paper
n°5/04. Pentru o analiza in dreptul romanesc a se vedea I. Muraru, S.
Tanasescu, Drept constitutional, ed. All Beck, 2005, Bucuresti, p. 12-14.
Tn limba englez4, textul Tratatului instituind o Constitutie pentru Europa
are 66497 de cuvinte, fard a mai include si anexele si declaratiile. Spre
comparatie, Constitutia SUA numara doar 4600 de cuvinte, iar Carta
Natiunilor Unite doar 8890 de cuvinte. (Cf. J.H.H. Weiler, op.cit.,
p. 174-175)

23
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structura ambivalentd se regdsesc primele elemente de
codificare si sistematizare juridicd, chiar daca gradul sau de
reusitd nu este unul uniform.?#

in egald masurd, doctrina a remarcat si articolul 1-59 al
Tratatului, care permite statelor membre sa se retraga din
Uniunea Europeand in mod unilateral.>> Aceastd posibilitate
constituie nu doar o noutate pentru dreptul comunitar, dar si
un novum pentru dreptul international public. Recunoasterea
unui drept discretionar de ,secesiune” din partea statelor
membre contrazice oarecum tezele federaliste cu privire la
natura juridica a Uniunii Europene. Dincolo de faptul ca acest
lucru confirma incd o data constatarea ca Uniunea Europeana
nu dispune de ,competenta competentelor” proprii, ci depinde
de vointa statelor membre pentru stabilirea regimului sdu
juridic, aceasta pare sa vina in contradictie si cu o alta evolutie
reflectata in Tratatul instituind o Constitutie pentru Europa,
anume cea a unei aprofundari a integrarii dintre statele
membre. in plus, aparent este paradoxal ca o Uniune
Europeana care se extinde semnificativ in privinta numarului
de state pe care il cuprinde si care nu pare sa dea semne de
safietate sa permitd cu atata usurinta reducerea numerica a
membirilor sdi. La o privire mai atentd insa, se poate considera

% Desi intens mediatizatg, sistematizarea izvoarelor derivate ale dreptului

comunitar nu pare sd trezeasca un entuziasm uniform. J.B. Liisbeg,
,The EU Constitutional Treaty and its distinction between legislative
and non-legislative acts — Oranges into apples?”, http://
www.jeanmonnetprogram.org/papers/06/060101.html.

V. Constantin, ,Est-ce que la Constitution européenne doit contenir
des dispositions sur le retrait volontaire de I’Union”, in Uniunea
Europeand intre reforma si extindere — comparatie intre abordarea
unui stat membru si viziunea unui stat candidat, lucrarile colocviului
organizat la Bucuresti in zilele de 11 si 12 septembrie 2003 de Colegiul
juridic franco-roman din cadrul Facultatii de Drept, Universitatea din
Bucuresti, publicate la editura All Beck, p. 19 si urm.
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ca articolul 1-59 ofera o abordare pragmatica pentru
combinatia ambelor fenomene cu care, separat, s-ar afla in
contradictie. Extinderea la un numar semnificativ de state
membre intre care se manifesta o integrare tot mai accentuata,
dar cu o geometrie variabila, riscd sa puna reale probleme,
atat respectivelor state, cat si Uniunii Europene. Din perspectiva
statelor membre solutia oferita de articolul 1-59 poate fi
eficienta in dublu sens: fie statele care nu ar mai tolera gradul
fnalt de integrare si/sau masura larga a extinderii ar putea
renunta la a mai fi parte intr-o astfel de intreprindere, mult
prea ambitioasa pentru scopurile proprii, fie statele care ar fi
nemultumite de ritmul prea lent al integrarii sau de cadrul
prea stramt al extinderii ar putea iesi din prezenta structura si
fonda o noua entitate supranationald, mai restransa numeric
dar mai eficienta in privinta integrdrii. Prima ipoteza valorifica
experiente deja cunoscute in cadrul Uniunii Europene.?® Cea
de a doua aminteste teorii deja avansate in decursul existentei
entitdtii supranationale, in care unele state pot sa se gaseasca
in situatii care le fac ,mai egale” decat altele?’ si, prin urmare,

% A se vedea cazul Danemarcei in privinta Tratatului de la Maastricht.

7 Expresia apartine lui J.H.H. Weiler care avanseaza ideea c3 ,regulile
politice ale jocului sunt cel putin la fel de clare ca si cele juridice: toate
statele membre sunt egale, dar unele sunt mai egale decat altele”.
Construind diferite ipoteze de lucru in care variate combinatii de state
ar respinge Constitutia europeana Weiler imagineaza si solutiile care
ar putea fi gasite in fiecare caz in parte. Rezultatul confirma in intregime
afirmatia initiala, dupa cum urmeaza: ,o respingere numai din partea
Marii Britanii semnifica o simpla autoexcludere a acesteia. O respingere
doar din partea Frantei inseamnd ca textul trebuie renegociat. O
respingere din partea Marii Britanii, Irlandei si Danemarcei nu ar
distruge Constitutia. Addugati incd una sau doud tari la cele de mai sus
si Constitutia sucomba. O respingere doar din partea Poloniei —
Constitutia trdieste. Addugati Olanda si Constitutia moare.”
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in masura sa valorifice acest lucru in forme particulare.?® In
ce priveste Uniunea Europeana, articolul 1-59 1i asigura
viabilitatea chiar si in situatia in care entitatile sale componente
s-ar afla intr-un impas insolubil: dreptul international clasic
face vorbire despre disparitia unui tratat international prin
denuntare unilaterald doar daca acesta este bilateral, in vreme
ce retragerea unui stat semnatar al unui tratat international
multilateral nu afecteaza validitatea acestuia din urma.

Tratatul instituind o Constitutie pentru Europa mai cuprinde
si alte prevederi care, desi nu marcheaza o ruptura cu trecutul
Uniunii Europene de organizatie suprastatald, fac dovada
succesului fenomenului de integrare la nivelul continentului.
Unele din cele mai mari realizari obtinute prin acest nou tratat
vizeaza largirea Uniunii Europene.?? In egald masura,
obiectivul metapolitic pe care il anunta destul de emfatic
preambulul documentului juridic, acela ,de a pune bazele
unei uniuni cat mai stranse intre popoarele Europei”, a
determinat si o abordare diferita a necesarelor reforme
institutionale. Faptul ca in cadrul Consiliului cele mai multe
decizii trebuie adoptate cu majoritate calificatd si nu cu
unanimitate, ridicarea Parlamentului la rangul de colegislator
si procedurile mult mai complexe si mai originale de revizuire
a Tnsusi textului tratatului sunt tot atatea dovezi cd integrarea
europeand nu mai vizeaza doar aspectele economice, ci se
preocupa din ce in ce mai mult si de cele politice.

%2 La inceputul anilor ‘90 presedintele Comisiei Europene, Jacques
Delors, avansa o teorie a integrdrii europene ,in cercuri concentrice”,
conform careia unele state ar fi putut deveni motorul integrdrii datorita
faptului cd obiectiv se gdseau intr-o situatie mai favorabila in acel
moment, in vreme ce altele ar fi dispus de posibilitatea de a coopera
intr-un cadru unic, oferit de Uniunea Europeand, dar cu un nivel mai
redus de intensitate.

2 )-M. Ferry, op.cit., p. 512.
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Cu toate acestea, chiar si cei mai inversunati apologeti ai
Uniunii Europene si ai fenomenului de pretinsa
constitutionalizare a dreptului european3? ajung la o concluzie
mai degraba sceptica: ,indiferent cat de stransa va fi Uniunea,
ea va ramane una formata din popoare distincte, cu identitati
politice distincte si structurate in comunitati distincte”.3! Nivelul
transcendental necesar transformarii Uniunii Europene in alt
tip de entitate decat cea supranationala (care a fost dintotdeauna)
nefiind atins incd, in ciuda tuturor particularitatilor pe care le
are in mod incontestabil, Tratatul instituind o Constitutie pentru
Europa nu este nimic altceva decat un tratat international care
pune bazele unei organizatii internationale si unei ordini juridice
specifice acesteia din urma.

Il. Regimul juridic al Tratatului instituind o Constitutie
pentru Romania in dreptul roman

La toate aceste particularitati ale tratatului se adaugd inca
una, de data acesta insa o particularitate care vizeaza doar
doua state, Romania si Bulgaria. Pe tot parcursul elaborarii si
aprobarii sale, Tratatul instituind o Constitutie pentru Europa

0 Pentru o criticd a excesivei si abuzivei utilizari a termenului de
constitutionalizare a dreptului comunitar a se vedea S. Tandsescu,
,Sur la possible constitutionnalisation du droit communautaire”, AUB
n°1/2004, p. 1 si urm. In favoarea unei parcimonioase utilizari a
termenului in contextul dreptului comunitar, dar cu un sens diferit si
cu referire la dreptul intern al statelor a se vedea V. Constantinesco,
,Des racines et des ailes”, in Au carrefour des droits — Mélanges en
I’'honneur de Louis Dubouis, Dalloz, Paris, p. 315 si urm. Pentru o
interpretare diferita a procesului de constitutionalizare a dreptului
european a se vedea M.P. Maduro, , The importance of being called a
Constitution: Constitutional authority and the authority of
constitutionalism”, I-CON, May 2005, p. 332.

3 J.H.H. Weiler, op.cit., p. 187.
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a fost extrem de viu dezbatut in toate cele 25 de state membre
ale Uniunii Europene. El nu s-a bucurat insa de aceeasi atentie
in Romania si Bulgaria, state care nu erau membre, ci doar
candidate la Uniunea Europeana la acea data. Aceasta atitudine
a putut fi justificata, intr-o oarecare masura, prin prisma unor
considerente legate de prioritatile politice de moment, dar si
de unele considerente tehnic-juridice, care vizeaza aplicarea
legilor in timp. Lectura atenta a tratatului de aderare a
Romaniei si Bulgariei la Uniunea Europeand pare sa indice ca
aceastd optiune nu a fost una inspiratd, cel putin nu pe termen
lung, caci Romania si Bulgaria au aderat implicit, chiar daca
prematur, la Tratatul instituind o Constitutie pentru Europa
atunci cand au ratificat tratatul de aderare la Uniunea
Europeand.

in aceste conditii, se poate pune in mod legitim intrebarea
de a sti daca particularitatile Tratatului instituind o Constitutie
pentru Europa pot justifica ratificarea sa implicita si prematura
(B), de vreme ce, in sistemul juridic romanesc, raporturile
dintre dreptul international public si dreptul intern dadusera
nastere oricum unei arhitecturi a ordinii juridice interne
aproape baroca (A).

A. Insertia tratatelor internationale in ordinea juridica
romana

Tnainte de revizuirea Constitutiei Romaniei in 2003
raportul dintre dreptul intern si dreptul international era
reglementat de articolele 11 si 20. Articolului 11 din
Constitutie3? a fost considerat in doctrind drept ilustrarea
normativd a unei conceptii de tip dualist clasic,?3 pornind de

%2 Articolul 11 dispunea : ,Statul roman se obligd si indeplineasca

fntocmai si cu buna credinta obligatiile care ii revin din tratatele la care
este parte. Tratatele ratificate de Parlament fac parte din dreptul intern.”
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la ideea ca ratificarea tratatelor internationale este un act de
vointa discretionara din partea statului. In chiar primul
comentariu doctrinar al Constitutiei adoptate in 199134 se arata
ca ratificarea unui tratat international fiind realizatd printr-o
lege, clauzele tratatului sunt introduse in ordinea juridica
interna doar in madsura in care sunt compatibile cu legea
fundamentald, in caz contrar fie tratatul trebuind sa fie ratificat
cu rezerve, fie Constitutia trebuind sa fie modificatd. Aceasta
interpretare facea clard insa pozitia pe care o ocupau tratatele
internationale in ordinea juridicd internda. De vreme ce ele
erau ratificate prin acte juridice ale Parlamentului fnseamna
ca aveau forta juridica a legilor si, prin urmare, nu detineau
suprematia asupra Constitutiei.

Cu toate acestea, prioritatea de aplicare a dreptului
international asupra dreptului intern era recunoscuta in materia
drepturilor omului. Articolul 20 din Constitutie®® a facut
obiectul a numeroase controverse si discutii doctrinare, legate
in special de forta juridicd pe care ar fi cdpatat-o in dreptul
intern tratatele internationale respective.?® Pozitia care s-a

3 R.M. Besteliu, A. Ciobanu-Dordea, ,Tendinte noi in ceea ce priveste

raporturile intre dreptul international si dreptul intern”, Revista de Drept

public n°1/1995.

M. Constantinescu, |. Deleanu, A. lorgovan, I. Muraru, F. Vasilescu, I.

Vida, ,Constitutia Romaniei — comentatd si adnotatd”, Monitorul Oficial,

1992, Bucuresti.

¥ Articolul 20 dispunea: ,Dispozitiile constitutionale privind drepturile
si libertatile cetdtenilor vor fi interpretate si aplicate in concordanta cu
Declaratia Universald a Drepturilor Omului, cu pactele si cu celelalte
tratate la care Romania este parte. Daca existd neconcordante intre
pactele si tratatele privitoare la drepturile fundamentale ale omului, la
care Romania este parte, si legile interne, au prioritate reglementarile
internationale.”

% R.M. Besteliu, A. Ciobanu Dordea, op. cit., . Muraru, M.
Constantinescu, ,Prioritatea reglementdrilor internationale”, in Studii
constitutionale, ed. Actami, 1995, Bucuresti, p. 56.
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desprins a fi dominanta si care a fost urmatd si de practica
institutionala si jurisdictionala consta in a afirma ca legea
fundamentalda este cea care stabileste ,competenta
competentelor”. Pe cale de consecinta, Constitutia poate fi
cel mult interpretata si pusa in aplicare astfel Tncat sa fie
compatibila cu tratatele internationale ratificate de Romania
si care se refera la drepturile fundamentale ale omului, dar nu
poate fi invalidata de acestea. Fata de restul sistemului normativ
tratatele internationale in materia drepturilor omului nu au
suprematie, dar au prioritate si inldtura de la aplicare dreptul
intern cu care ar intra in conflict. In orice caz, tratatele
internationale nu produc efecte directe in dreptul intern
roman, exprimarea vointei reprezentantilor poporului fiind
un filtru absolut necesar pentru validarea acestora.

in urma revizuirii Constitutiei in 2003 articolele 11 si 20
au fost modificate. La articolul 11 a fost adaugat un alineat
suplimentar?” care precizeazd ceea ce comentatorii textului
initial anticipasera, anume ca ratificarea unui tratat
international contrar Constitutiei nu se poate face decat dupa
revizuirea corespunzatoare a legii fundamentale. Cu alte
cuvinte, puterea constituanta a dus pana la capat rationamentul
dualist, aratand ca filtrul national al actelor internationale
determina consecinte directe in ordinea juridica interna si
numai puterea constituanta derivata este competenta sa
autorizeze insertia in dreptul intern a unor prevederi care ar
contrazice vointa deja exprimata a poporului suveran.

Urmand aceasta logica, si articolul 20 a fost modificat prin
addugarea unei teze finale la ultimul alineat3® care face

¥ ,In cazul in care un tratat la care Romania urmeazd sd devind parte

cuprinde dispozitii contrare Constitutiei, ratificarea lui poate avea loc
numai dupa revizuirea Constitutiei.”

Dacd existd neconcordante intre pactele si tratatele privitoare la
drepturile fundamentale ale omului, la care Romania este parte, si
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aplicare principiului mitior lex. Astfel, prioritatea tratatelor
internationale in materia drepturilor omului va fi recunoscuta
numai dacd legea fundamentala romana nu cuprinde
reglementari mai favorabile. Aceasta noud prevedere a
confirmat opiniile doctrinare care afirmasera suprematia
Constitutiei in cadrul sistemului normativ statal, indiferent de
pozitiile pe care se plaseaza diferitele acte normative de
ratificare a unor tratate internationale incidente in materia
drepturilor omului.

Avand in vedere mecanismul destul de bine articulat prin
care erau reglementate in ordinea juridica romana relatiile
dintre dreptul international si dreptul intern, precum si faptul
ca tratatele fondatoare ale Uniunii Europene sunt acte juridice
de drept international care nu au natura juridica sui generis,
ar fi fost de asteptat ca insertia lor in sistemul normativ
romanesc sa fie facuta dupa regulile deja existente.

Puterea constituanta derivata din 2003 a hotarat insa
altceva.

Revizuirea Constitutiei din 2003 a adaugat legii
fundamentale un titlu special dedicat integrarii euro-atlantice.
Articolul 148 din Constitutie reglementeaza aspectele
normative si institutionale care privesc relatiile dintre Romania
si Uniunea Europeana si reprezinta o ,clauza comunitara
generald” de delegare de atributii de la nivel statal la nivelul
unei organizatii supranationale.?’

legile interne, au prioritate reglementdrile internationale, cu exceptia
cazului in care Constitutia sau legile interne contin dispozitii mai
favorabile.” (s.n.)

Utilizat initial Tn domeniul stiintelor sociale nenormative, conceptul
de entitate supranationald a fost ulterior recuperat si dezvoltat de
stiintele juridice. (Cf.F. Mayer, ,The European Constitution and the
Courts”, Jean Monnet Working Paper n°9/2003, http://
www.jeanmonnetprogram.org/papers/03/030901-03.html.
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Conform alineatului 1 al articolului 148 din Constitutia
revizuita, ratificarea tratatului prin care Romania adera la
Uniunea Europeand cunoaste o procedura care face din actul
normativ respectiv unul atipic, distinct si de manifestarile de
vointa ale legiuitorului si de cele ale puterii constituante. Astfel,
legea de ratificare a tratatului de aderare a Romaniei la
Uniunea Europeana#® este si din punct de vedere material si
din punct de vedere formal o lege sui generis, adoptatd in
sedinta comuna a celor doud Camere ale Parlamentului cu o
majoritate de doud treimi din numarul total al parlamentarilor.

Ea nu este o lege constitutionald n sensul propriu al
termenului pentru cd nici sub aspect material, nici din punct
de vedere formal nu se incadreaza in aceasta categorie.

Din punctul de vedere al continutului sdau normativ, ea
este cu certitudine o lege de ratificare a unui act international
si nu una ce vizeaza prin chiar continutul sau modificarea
legii fundamentale. Chiar in conditiile in care insusi continutul
normativ al actului international de ratificat ar cuprinde
dispozitii contrare Constitutiei si s-ar impune o modificare a
acesteia din urmd, conform articolului 11 din Constitutia
revizuitd procedura de ratificare ar trebui suspendata si ar
trebui initiata o procedura de modificare a legii fundamentale.
Aceastd procedurd s-ar finaliza printr-un act juridic distinct
de legea de ratificare a tratatului de aderare.

In ceea ce priveste criteriul formal, al procedurii de
adoptare a acestei legi speciale de ratificare a unui tratat
international, chiar daca aparent majoritatea calificata
mentionata in articolul 148 este aceeasi cu cea prevdzuta
pentru adoptarea unei legi constitutionale, anume doua treimi,
sub aspect pur cantitativ numarul membrilor parlamentului

O Legea nr. 157/2005, publicatd in M. Of. nr. 385/6.05.2005.
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este diferit in cele doua situatii: pentru ratificarea tratatului de
aderare este necesar votul a doua treimi din numarul total al
senatorilor si deputatilor, in vreme ce pentru revizuirea
Constitutiei este vorba de doua treimi din numarul senatorilor
si cel al deputatilor considerati ca adundri distincte. Nu se
poate stabili nici macar o similitudine cu procedura de
revizuire a Constitutiei ca urmare a medierii, caci in acest caz
este necesara o majoritate de trei patrimi din numarul total al
deputatilor si senatorilor. Prin urmare, cel putin din perspectiva
criteriului formal, referitor doar la procedura de legiferare si
fn masura in care se pot stabili comparatii, legea de ratificare
a tratatului de aderare a Romaniei la Uniunea Europeana are
forta juridica inferioara legilor constitutionale.

Tot din perspectiva criteriului formal, adica al majoritatii
voturilor necesare pentru adoptarea diferitelor tipuri de legi
existente in sistemul normativ romanesc, legea de ratificare a
tratatului de aderare a Romaniei la Uniunea Europeana se
distinge de legile organice si de cele ordinare intrucat cvorumul
la care se face raportarea acestor majoritdati este unul diferit:
in primul caz este vorba de totalitatea parlamentarilor, iar in
cel de al doilea de senatori si deputati considerati ca adunari
distincte. Incercand totusi o comparare a cifrelor absolute ce
rezulta din calculul majoritatilor necesare pentru adoptarea
diferitelor tipuri de legi in functie de numarul senatorilor (143)
si cel al deputatilor (328), rezultd ca legea de ratificare a
tratatului de aderare a Romaniei la Uniunea Europeana necesita
mai multe voturi favorabile (in cifre absolute) decat legile
organice sau legile ordinare, fapt din care s-ar putea deduce
ca ea are o forta juridica mai mare decat a acestor doua tipuri
de legi. Daca la acest criteriu, formal, il addugam si pe cel
material, al importantei relatiilor sociale reglementate, rezulta
cu prisosinta ca transferul unor atributii specifice suveranitatii
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de stat sau exercitarea in comun cu alte state a unor competente
proprii puterii de stat prevaleaza asupra domeniului de
reglementare al legilor organice sau ordinare.

Din aceasta analiza factuala rezulta ca actul juridic prin
care Romania aderd la Uniunea Europeana are in dreptul
romanesc forta juridica inferioard Constitutiei si legilor
constitutionale, dar superioara legilor organice si ordinare.
Cu toate acestea, legea prin care Romania a aderat la Uniunea
Europeana ramane esentialmente o lege de ratificare a unui
tratat international, care ar fi putut sa urmeze regimul juridic
general stabilit pentru aceste acte, cu atat mai mult cu cat el
tocmai fusese perfectat prin procesul de revizuire a Constitutiei
realizat in 2003.4!

Optiunea vadit diferita exprimatd de puterea constituanta
derivata face ca sistemul juridic romanesc sa cunoasca in
prezent o structura cvasibaroca a actelor normative, care
cuprinde intr-o ordine nealeatorie: (i) Constitutia si legile
constitutionale, carora prin revizuirea legii fundamentale din
2003 le-a fost confirmata suprematia asupra tuturor celorlalte
acte normative din sistemul juridic intern, (ii) legea de aderare
la tratatele constitutive ale Uniunii Europene si legile de
ratificare a actelor de revizuire a tratatelor constitutive, conform
articolului 148 alineatele 1 si 3 din Constitutia revizuita, (iii)
legile organice si, in egala masura, cele de ratificare a tratatelor
internationale, cu precizarea pentru acestea din urmad ca, daca

4 Din considerente de spatiu tipografic nu am inclus in aceasta analiza

si problematica (deloc lipsitd de interes sau importanta) a controlului
de constitutionalitate care ar putea fi exercitat asupra tratatelor
internationale in conditiile precizate de Constitutia revizuitd in 2003.
Sub acest aspect perfectionarea mecanismului de filtraj ramane intr-o
fazd incipientd, asa cum a constatat si Comisia de la Venetia in opinia
pe care a emis-o cu privire la proiectul legii de revizuire a Constitutiei
Romaniei (http://www.coe.ro/pdf/CDL-AD(2002)021-e.pdf).
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intervin in materia drepturilor omului si contravin
reglementdrilor interne, beneficiaza de prioritate de aplicare
asupra primelor, (iv) legile ordinare si, in egald masura, cele
de ratificare a tratatelor internationale, cu precizarea pentru
acestea din urma ca, daca intervin in materia drepturilor
omului si contravin reglementarilor interne, beneficiaza de
prioritate de aplicare asupra primelor, (v) ordonante de urgenta
ale guvernului, (vi) ordonante simple ale guvernului etc.

Am putea deduce din cele de mai sus ca Tratatul instituind
o Constitutie pentru Europa va cdpata in sistemul juridic
romanesc regimul juridic stabilit prin articolul 148 alineatul 3
din Constitutia revizuitd, adicd va intra in ordinea juridica
internd dupa o prealabila dezbatere in Parlament si va produce
efecte juridice.

Puterea legiuitoare din 2005, care a ratificat Tratatul de
aderare a Romaniei la Uniunea Europeand, a hotarat insa altfel.

B. O ratificare implicita si prematura a Tratatului instituind
o Constitutie pentru Europa

Aderarea statelor candidate la Uniunea Europeana
reprezintd un proces complex, atat din punct de vedere politic
si juridic, cat si la nivel institutional. Din punct de vedere
juridic, cel mai apropiat proxy pentru procesul de aderare
consta nu in conventia rezultata in urma unor negocieri, Ci
intr-un contract-adeziune, cdci statul candidat va trebui sa
respecte la data aderarii un regim juridic prestabilit, la definirea
cdruia nu are nici o contributie. Din punct de vedere juridic,
acest lucru se traduce prin obligatia de armonizare legislativa
cu ceea ce ne-am obisnuit sa numim acquis comunitar.
Armonizarea legislativa constituie un proces relativ indelungat,
de ajustari, adoptdri si abrogari legislative, prin care se
urmareste atingerea unui nivel de compatibilitate intre actele
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normative ale statului candidat si acquis-ul comunitar. Din
pacate, atitudinea unora din autoritatile statului roman permite
ridicarea unor semne de intrebare cu privire la deplina
intelegere a acestui proces, din ce din ce mai des in ultima
vreme armonizarea cdpdatand sensul de simpla preluare a
acquis-ului, uneori ajungandu-se pana la caricaturizarea
intregului efort prin simpla traducere a actelor juridice din
dreptul comunitar derivat, indiferent cd acestea erau la origine
normative sau nu. Dincolo de practicile statale, variate si, mai
mult sau mai putin, legitime, merita observat faptul ca statele
candidate dispun de o modesta marja de manevra in cadrul
procesului de aderare la Uniunea Europeana.

Una din putinele variabile aflate inca la dispozitia statelor
candidate este stabilirea momentului de referinta pentru
considerarea drept finalizat a procesului de armonizare
legislativa in cadrul negocierilor de aderare. Cu alte cuvinte,
statele candidate pot stabili, de comun acord cu institutiile
Uniunii Europene (mai precis cu Comisia Europeand) data
limita pana la care acquis-ul comunitar in vigoare in Uniunea
Europeana trebuie armonizat cu legislatia lor internd. Acea
data are rol de standard de referinta doar in privinta
negocierilor de aderare. Natural, in cadrul Uniunii Europene
procesul adoptarii de noi acte de drept derivat va continua,
iar statele membre vor fi tinute sa isi ajusteze in mod constant
legislatia. Tnsd pentru statele candidate obligatia armonizarii
legislative oarecum 1in ritm accelerat vizeaza doar o parte a
acquis-ului, anume aceea parte care va fi fost adoptatd de
institutiile Uniunii Europene pana la data stabilita de comun
acord ca referinta. Actele de drept comunitar derivat ce vor fi
adoptate ulterior acestui moment nu mai fac obiectul obligatiei
de armonizare pana la incheierea negocierilor, dar vor fi avute
in vedere ca norme de drept comunitar dupd acea data.
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Acest regim este valabil pentru dreptul comunitar derivat,
caci in privinta tratatelor fondatoare ale Uniunii Europene,
negocierile intre statele candidate si organizatia supranationala
se finalizeaza prin insusi actul de aderare. Operatiunea aderdrii
este consfintita printr-un tratat de modificare a tratatelor
originare ale Uniunii Europene, care, pentru a produce efecte
juridice necesita ratificarea de toate statele semnatare, adica
de toate statele membre ale Uniunii Europene si de cele foste
candidate. Este si aceasta inca o confirmare a realitatii obiective
ca Uniunea Europeana depinde de vointa statelor membre si
ca actul aderarii reprezinta rezultatul unei negocieri purtate
pe picior de egalitate de state in egala mdsura suverane.

Tratatul de aderare a Romaniei la Uniunea Europeana
cunoaste insa o particularitate ce merita analizata mai atent.
Astfel, prin tratatul de aderare la Uniunea Europeana Romania
a exprimat de fapt doua decizii, alternative, intre care alegerea
opereaza in functie de indeplinirea unei conditii asupra careia
statul roman nu are nici un control. Astfel, aderarea Romaniei
la Uniunea Europeana va avea semnificatia juridica a ratificarii
tratatelor fondatoare inca in vigoare, daca Tratatul instituind
o Constitutie pentru Europa nu va intra el insusi in vigoare
pana la data efectivd a aderarii. Alternativ, daca la data aderarii
efective a Romaniei la Uniunea Europeana Tratatul instituind
o Constitutie pentru Europa este deja in vigoare, statul roman
va fi considerat a fi ratificat acest din urma tratat si nu
anterioarele (tratatele fondatoare ale Uniunii Europene).

O astfel de manifestare de vointa alternativa ridica nsa,
imediat, un semn de intrebare: cand a negociat Romania
aderarea la Tratatul instituind o Constitutie pentru Europa?

Este adevarat cd, in cursul dezbaterilor purtate in cadrul
Conventiei europene asupra Tratatului instituind o Constitutie
pentru Europa au participat si reprezentanti ai Romaniei, dar
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acestia au avut doar statutul de observatori. Ei nu au putut
decat exprima opinii, Insa nu au avut nici un fel de competente
decizionale. Adoptarea textului final al Tratatului s-a realizat
fara voturile lor, ceea ce are semnificatia adoptarii unui text
juridic la care vointa poporului roman nu a fost exprimata.
Daca in statele membre ale Uniunii Europene se mai discuta
inca problema legitimitatii acestui document juridic, alaturi
de cea a organizatiei supranationale in ansamblu, ea ar trebui
sd fie cu atat mai mult discutata in Roméania, unde ratificarea
documentului a trecut aproape neobservata.

Este la fel de adevadrat cd, in perioada in care in statele
membre ale Uniunii Europene discutiile referitoare la acest
tratat erau cele mai aprinse, in Romania, atentia publicului
era concentrata asupra revizuirii Constitutiei nationale. Una
din principalele finalitati ale procesului de revizuire
constitutionala din 2003 a fost aceea de adaptare a cadrului
legislativ, in special a legii fundamentale a statului, la realitdtile
obiective specifice integrarii in Uniunea Europeana. Numai
ca cele doud procese de adaptare constitutionald s-au
desfasurat in paralel si la propriu si la figurat. in vreme ce
Tratatul instituind o Constitutie pentru Europa a incercat sa
propuna unele solutii pentru contestatiile legate de
legitimitatea Uniunii Europene, revizuirea Constitutiei
Romaniei s-a multumit sa realizeze o adaptare la un context
juridic si politic ce tocmai se schimba, fdra a nregistra acest
fapt obiectiv. Cu titlu de exemplu, articolul 148 din Constitutia
Romaniei ilustreaza aceastd conceptie stagnanta cu privire la
Uniunea Europeana si mai ales cu privire la raporturile dintre
dreptul intern si dreptul comunitar. Prevederea constitutionala
referitoare la prioritatea ,reglementarilor comunitare cu
caracter obligatoriu” asupra ,dispozitiilor contrare din legile
interne” nu a tinut seama de cea a articolului I-6 din Tratatul
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instituind o Constitutie pentru Europa.*? Astfel, articolul 148
din Constitutia revizuitd a Romaniei impune explicit trei
conditii pentru ca aceastd prioritate sa opereze: (i) trebuie sa
fie vorba de reglementdri comunitare obligatorii — ceea ce nu
include tot dreptul derivat, (ii) care au prioritate doar asupra
legilor contrare — si nu asupra tuturor actelor normative din
dreptul intern, adica cel putin nu si asupra acelor acte
normative de drept intern care ar contine numai dispozitii
incompatibile cu dreptul comunitar, (iii) ,cu respectarea
prevederilor din actul de aderare” — care nu precizeaza nimic
cu privire la acest subiect. Spre comparatie, articolul I-6 din
Tratatul instituind o Constitutie pentru Europa face vorbire
despre o prioritate generald, a tuturor reglementarilor cuprinse
in dreptul originar si derivat asupra intregului sistem normativ
al oricarui stat membru, dar numai ,in exercitarea
competentelor ce i-au fost conferite [Uniunii Europene]”.
Este Tnsd cert ca Romania s-a angajat sd aplice Tratatul
instituind o Constitutie pentru Europa deindata ce acesta va
intra Tn vigoare si aceasta in absenta oricarei dezbateri autentic
democratice care ar fi vizat acest tratat. Ratificarea prematura
a Tratatului instituind o Constitutie pentru Europa nu este
expres prevazuta in tratatul de aderare, dar ea poate fi dedusa
pe cale de interpretare, devenind astfel si implicita. Teza finala
aalineatului 1 al articolului 2 din tratatul de aderare a Romaniei
la Uniunea Europeana precizeaza expres ca in cazul in care
Tratatul de instituire a unei Constitutii pentru Europa nu este
in vigoare la data aderarii, Romania devine parte la acesta
incepand cu momentul la care acest din urma tratat va intra

42 A se vedea si comentariul articolului 148 in M. Constantinescu, A.
lorgovan, |. Muraru, S. Tdndsescu, Constitutia Romaniei revizuita,
editura ALL Beck, 2004, Bucuresti, p. 328-35.
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in vigoare.*? E adevarat cd ratificarea pare conditionald, caci,
aparent, ea depinde de intrarea in vigoare a Tratatului
instituind o Constitutie pentru Europa Tnainte de aderarea
efectiva a Romaniei, dar la o analizd mai atenta se observa ca,
in fapt, conditia nu priveste producerea de efecte juridice a
Constitutiei europene in Romania, ci succesiunea aplicarii in
timp a celor doua tratate internationale. Ratificarea Tratatului
instituind o Constitutie pentru Europa a fost deja realizata de
Romania in acelasi timp cu ratificarea tratatului de aderare,
numai ca intrarea lor in vigoare in Romania se va produce
intr-o ordine pe care statul roman nu o mai poate controla.

Cu alte cuvinte, Tratatul instituind o Constitutie pentru
Europa va fi fost introdus in ordinea juridica internd a
Romaniei fara sa fi fost trecut prin filtrul democratic al dezbaterii
parlamentare, fard sa fi fost analizata compatibilitatea sa cu
dispozitiile constitutionale ale statului roman si farda ca
populatia Romaniei sa fi avut ocazia sau posibilitatea sa afle
acest lucru.

Caracterul prematur al unei astfel de ratificari este cu atat
mai evident cu cat Romania a fost de acord sd adere la un
tratat in privinta caruia nu doar soarta sa viitoare, ci chiar
redactarea finald nu sunt certe. Caci, reluadnd analiza realizata

“ Articolul 1 alineatul 2 din Tratatul de aderare dispune ,Republica

Bulgaria si Romania devin parti la Tratatul de instituire a unei Constitutii
pentru Europa si la Tratatul de instituire a Comunitdtii Europene a
Energiei Atomice, astfel cum sunt acestea modificate sau completate.”
Aceasta dispozitie trebuie coroboratd cu cea a articolului 2 din acelasi
tratat, conform careia ,in cazul in care Tratatul de instituire a unei
Constitutii pentru Europa nu este in vigoare la data aderarii, Republica
Bulgaria si Romania devin parti la tratatele pe care se intemeiaza
Uniunea, astfel cum sunt acestea modificate sau completate. Tn acest
caz, articolul 1 alineatele (2) - (4) se aplicd de la data intrdrii in vigoare
a Tratatului de instituire a unei Constitutii pentru Europa.”
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in termeni de realpolitik de profesorul Weiler, realitatea
obiectiva a dovedit ca respingerea Tratatului instituind o
Constitutie pentru Europa in Franta si Olanda a facut incerta
intrarea lui Tn vigoare pana la termenul fixat si, in orice caz, a
pus sub semnul intrebdrii intrarea lui in vigoare in redactarea
actuala. Romania a aderat la un acord international care inca
nu este valid din punct de vedere juridic si care nu este cert
sub aspectul continutului nomativ.

Nu e sigur care din particularitatile Tratatului instituind o
Constitutie pentru Europa ar putea justifica acest regim juridic
cu totul particular de care el se bucura in sistemul juridic
romanesc, dar este cert ca buna parte din reticentele exprimate
cu privire la acest document in doctrina de specialitate si-ar
putea gasi o explicatie legitima tocmai in acest tratament
preferential.
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TERITORIUL CA ELEMENT
AL STATULUI EUROPEAN

Marius BALAN

In cunoscuta sa teorie a ,celor trei elemente”, formulati
cu peste o suta de ani in urmd, Georg Jellinek priveste statul
din dubla perspectiva: din punctul de vedere al realitatii, dar
si al normativitatii; atat sub aspect sociologic cat si juridic.
Statul este ,corporatia unui popor sedentar inzestratd cu o
putere de dominatie originard” sau ,corporatia teritoriala
inzestratd cu putere de dominatie originard”.! Cele trei
elemente ale statului sunt, in opinia lui Jellinek, teritoriul de
stat (Staatsgebiet), poporul statului (Staatsvolk) si puterea de
stat (Staatsgewalt). In ciuda obiectiilor formulate in deceniile
care au urmat — atat in privinia teoriei ca atare, cat si a
metodologiei urmate in elaborarea ei — teoria celor trei
elemente s-a impus in doctrina juridica, fiind preluata expres
sau tacit Tn majoritatea tratatelor si manualelor de drept public
si de drept international.

In privinta teritoriului, trebuie precizat ca Jellinek
subliniaza faptul ca relatia statului fata de acesta are un caracter
personal si nu patrimonial; recunoasterea acestui fapt

1 Georg Jellinek, Allgemeine Staatslehre, dritte Auflage, unter Verwertung

des handschriftlichen Nachlasses durchgesehen und erganzt von
Walter Jellinek, Berlin, Verlag Julius Springer, 1921 (prima editie: 1900),
p. 183 (citatd in continuare: G. Jellinek, ASL).
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constituind pentru el una din cele mai importante concluzii
ale teoriei moderne a statului. Din perspectiva juridica,
teritoriul apare ca imperium si nu ca dominium, confuzia dintre
cele doud sfere fiind specifica dreptului medieval.? Teoria sa
este aplicabila statului modern; pentru ,statul antic” sau ,statul
medieval”, ea este inaplicabila.3

Doua sunt cauzele pentru care teoria ,celor trei elemente”
se impune a fi reconsiderata in prezent. In primul rand, evolutia
societatii internationale a adus cu sine mutatii importante pe
plan politic, economic si cultural. Statul se ,deteritorializeaza”,
frontierele devin mai permeabile iar suveranitatea teritoriala
cunoaste restrictii si limitari de neconceput la mijlocul
secolului al XIX-lea. Protectia drepturilor fundamentale si a
minoritdtilor, a mediului inconjurdtor, navigatia aeriana,
libertatea comertului, organizatiile internationale si
implementarea deciziilor acestora in domenii precum
prevenirea razboiului sau restabilirea pdcii constituie factori
de natura sa relativizeze dominatia si controlul statului asupra
propriului teritoriu. Formal, statele nu inceteaza sa ramana
suverane. Restrictiile mentionate sunt asumate de cele mai
multe ori in mod liber prin tratate internationale, iar incheierea
de tratate care restrang libertatea de miscare a statelor nu
constituie o Tncalcare a suveranitatii, ci dimpotriva o
manifestare a acesteia.* Totusi, volumul acestor restrictii aduse
libertdtii de miscare a statelor impune reconsiderarea imaginii

2 Ibid., p. 404.

Vezi Helmut Quaritsch, Staat und Souveranitit, Athendaum Verlag,
Frankfurt (M.), 1970, pp. 22-26.

Vezi in acest sens decizia Curtii Permanente de Justitie Internationald
in cazul “Wimbledon” (1920).
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unei ordini mondiale compuse din state suverane cu frontiere
,etanse”, dispunand in mod cvasidiscretionar in privinta
persoanelor aflate pe propriul teritoriu.

O analizd coerenta si exhaustiva a acestei probleme, din
perspectiva dreptului international dar si a teoriei statului, a
fost intreprinsa relativ recent de Stefan Hobe in lucrarea sa de
habilitatie.> Modelul propus de cdtre profesorul din Koln este
cel al ,statului constitutional deschis”®; deschiderea se
manifestd atat fata de cooperarea internationala, cat si fata de
integrarea economica si politica pe plan regional. Conceptul
este formulat in mod deliberat ca antiteza la notiunea de ,stat
comercial inchis”, pusa in circulatie cu peste doua sute de ani
in urma de catre unul din teoreticienii nationalismului si ai
statului national, Johann Gottlieb Fichte.”

Desi nu cuprinde fard rest realitatea politica a epocii
actuale, conceptul de ,stat constitutional deschis” este un
raspuns mai adecvat provocarilor determinate de mutatiile
structurale pe plan politic si economic in ultimele decenii.
Efectele interne ale ,permeabilizarii” statului la influentele
comunitdtii internationale si supranationale constau mai ales
in subordonarea si incadrarea statului in ordinea juridica
respectiva (supranationala si internationald), de tratamentul
nediscriminatoriu al strainilor si al minoritatilor si de
internationalizarea sarcinilor si scopurilor statului (bunastare,
sigurantd, asistenta sociala, libertate individuala etc.).

> Hobe, Stefan, Der offene Verfassungsstaat zwischen Souverénitéit und
Interdependenz. Eine Studie zur Wandlung des Staatsbegriffs der
deutschsprachigen Staatslehre im Kontext internationaler
institutionalisierter Kooperation, Duncker & Humblot, Berlin, 1998.

6 Conceptul a fost elaborat de Klaus Vogel (Klaus Vogel, Die
Verfassungsentscheidung des Grundgesetzes fiir eine internationale
Zusammenarbeit, Tubingen, J.C.B. Mohr, 1964)

7 Fichte, Johann Gottlieb, Der geschlossene Handelsstaat, 1800.
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Caracteristicile ,statului constitutional deschis” ar fi
inexistenta unei competente exclusive privind indeplinirea
sarcinilor; interconditionarea dintre actiunea internationala
de restructurare a profilului intern al statului si directivele statale
privind configurarea profilului organizatiilor internationale;
monopolul fortei (,monopolul exercitdrii violentei legitime”
rdmane in continuare in mana statului), crearea identitatii
precum si ,deschiderea” ca scop al statului.?

Din aceasta perspectivd, conceptul de teritoriu apare — in
mod similar cazului naturii juridice a Uniunii Europene —intr-o
forma ambivalentd, in sensul cd elemente statice, vizand o
raportare si o determinare teritorialda a asociatiei de state sunt
utilizate in paralel cu elemente dinamice, care depdsesc
limitele teritoriale. In centrul acestui demers trebuie si se afle
garantia reciprocd a pietei comune, reprezentand nucleul
conceptului fundamental al integrarii europene.? Eliminarea
frontierelor vamale precum si a controlului de frontiera (in
cazul din urma, doar intre statele membre ale Acordului
Schengen) prin tratate care leagad statele membre ale Uniunii
si conferd in mod direct drepturi realizabile in instanta
cetatenilor acestor state exclud posibilitatea ca statele sa opuna
dispozitiile legale privind granitele proprii si regimul frontierei
exercitdrii drepturilor mentionate. Evident aceasta nu inseamna
ca s-ar fi ajuns la constituirea unui teritoriu european si la
eliminarea teritoriilor nationale. Volumul mare al atributiilor
de reglementare ale UE, in special pe calea regulamentelor
(Verordnungen) influenteaza conceptia despre teritoriu a
comunitdtii, prin aceea cd pe un anumit teritoriu urmeaza a fi
valabil un drept comun aplicat uniform, realizandu-se astfel
elementele incipiente ale constituirii unui spatiu delimitat prin

8 Hobe, Stefan, op. cit., pp. 421-424.
9 Hobe, Stefan, op. cit., p. 335.
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frontiere comune europene, in special prin politicile comune
in domeniul controlului frontierei, azilului si imigratiei.'® Alte
prerogative esentiale — cum ar fi protectia diplomaticd a
cetatenilor UE in state terte — sunt exercitate in continuare de
cdtre statele membre.!! Aspectul static se regdseste in
dispozitiile privitoare la respectarea identitdtii statelor membre
(art. F, alin. 1 din Tratatul instituind Uniunea Europeand), in
principiile limitarii competentelor si obiectivelor, precum si
in cel al subsidiaritdtii (art. 5 — ex 3 b -, alin. 1 si 2).1?
,Teritoriul” Uniunii este inca derivat din cel al statelor membre
(art. 299 — ex-art. 227). Este insd de remarcat o deschidere
vizibild a teritoriului statelor membre in sensul preponderentei
unei conceptii si reprezentdri dinamice a statului, fata de o
acceptiunea staticd a acestuia, care recurge la izolare si
,etansare” teritoriald. In special garantia reciproc
institutionalizata a libertatii pietei a facut ,permeabile”
frontierele din interiorul Uniunii, fara a le elimina Tnsa cu
desavarsire in privinta competentelor care nu au fost transmise
Uniunii, ramanand statelor.

O a doua cauza ce impune reconsiderarea teoriei ,celor
trei elemente” ale statului tine de reconfigurarea echilibrului
de putere pe plan mondial si de reevaluarea raporturilor dintre
putere si drept. Este vorba de un nou ,nomos” al Terrei.
Conceptia lui Carl Schmitt'3 ni se pare relevantd in acest sens,

Vezi, pentru stadiul actual al problemei, art. 11-265-268 din Tratatul
instituind o Constitutie pentru Europa.

Vezisiart. 1-10 lit. ¢) din acelasi Tratat.

Hobe, Stefan, op. cit., p. 336.

Lucrdrile cele mai relevante in acest sens: Vélkerrechtliche
GroBraumordnung mit Interventionsverbot fiir Raumfremde Méchte
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mai ales datorita faptului ca el a considerat raportarea la spatiu
(Raum) ca fiind esentialda pentru intelegerea profunda a
dreptului, ca ordine eminamente terestra. Termenul ,nomos”,
avand aici de regula sensul de ,ordine” (uneori de ,drept”,
,reguld” sau chiar ,decizie”) a intrat in vocabularului lui
Schmitt Tn anii 1933-1934, fiind preluat din teologia
protestantd germand, semnificand o ordine de substanta sau
spatiald, in contrast cu notiunea formala a ,legii” (Gesetz), pe
care Schmitt o asocia normativismului detestat de el, al
jurisprudentei secolului al XIX-lea.™

in continuare, vom analiza pe scurt doud concepte prin
care s-a fncercat exprimarea unei ordini concrete, raportate
la spatiul european. Este vorba de lus publicum europaeum si
de (ordinea macrospatiald de drept international)
,Volkerrechtlicher GroBraum”.

(=Ordinea macrospatiald de drept international public cu interdictia
interventiei pentru puteri exterioare spatiului [respectiv]), editia 1-a,
deutscher Rechtsverlag, Berlin und Wien, 1939; editia a 4-a, Berlin,
Leipzig und Wien, 1941; Der Reichsbegriff im Vélkerrecht (=Conceptul
de Reich in dreptul international public), in DR, 1939, pp. 341 si urm.;
Raumrevolution — Vom Geist des Abendlandes (=Revolutia spatiala —
Despre spiritul occidentului), in ,,Deutsche Kolonialzeiting” (=Revista
Coloniald Germand), 1942, pp. 219 si urm.; Reich und Raum -
Elemente eines neuen Vélkerrechts (=Reich-ul si spatiul — Elemente
ale unui nou drept international public), in ZAKDR, 1940, pp. 201 si
urm.; Der Nomos der Erde im Volkerrecht des lus Publicum
Europaeum, Greven Verlag, Kéln, 1950;

4 Martti Koskenniemi, The Gentle Civilizer of Nations. The Rise and the
Fall of International Law 1870-1960, Cambridge University Press,
2002, p. 415. Autorul consacra un capitol consistent (pp. 412-509)
conceptiei lui Schmitt, analizata in paralel cu cea a lui Hans
Morgenthau. Este vorba de capitolul final al lucrdrii, in care se
evidentiazd esecul final al dreptului intrenational clasic axat pe
,formalism” si mutarea accentelor pe evidentierea raporturilor de
putere.
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Termenul de lus publicum europaeum apare in secolul al
XVllI-lea, fiind utilizat pentru prima oara de Mably.!> n opinia
lui Schmitt, in nomos-ul lui lus publicum europaeum, statul
apare ca unitatea purtdtoare a noii ordini spatiale interstatale
eurocentrice iar conceptul medieval de razboi sufera o
transformare, tinzand catre un concept nediscriminatoriu;
exista si reguli specifice privind libertatea marilor si modificarile
teritoriale.'® Substanta spirituala a acestei ordini juridice
cuprinde un complex de valori, convingeri, reguli empirice,
amalgamate intr-un mod aparte: solidaritate monarhica,
reprezentari ale ordinii politice, ordini constitutionale interne,
etosul profesional al unei diplomatii permanente de inalt nivel
profesional.'” Aceastd ordine este departe de ideea unui sistem
abstract si universal de norme juridice. Ea include si principii
de ordin politic — echilibrul puterilor — precum si complicate
reguli ale succesiunii dinastice. Conexiunea stransd, vizibila
fncepand cu Pacea de la Westfalia, intre dreptul constitutional
al statelor formand Imperiul german si ordinea statala
europeand, reprezintd un alt element esential al acestei ordini.

Conceptul de ,ordine macrospatiala de drept international
public” (vélkerrechtliche Grofraumordnung) reprezinta o
adaptare fortatd a Doctrinei Monroe la circumstantele politice
ale Europei anului 1939. Elementul comun al celor doua
conceptii rezida in existenta unui spatiu, mult dincolo de
frontierele unei puteri-hegemon, in interiorul caruia state
formal suverane se aliniaza sau se adapteaza deciziilor politice

5 Gabriel Bonnot de Mably, Le Droit public de I'Europe, fondé sur les
traités, 1748. Lucrarea este mai cunoscutd decat cea, purtand un titlu
similar a unui autor spaniol, aparuta doi ani mai devreme. Vezi Wilhelm
Grewe, Epochen der Weltgeschichte, Nomos Verlagsgesellschaft,
Baden-Baden, 1984, pp. 47-48.

16 Carl Schmitt, Der Nomos der Erde, pp. 111-186.

Wilhelm Grewe, op. cit. p. 339.

314



Teritoriul ca element al statului european

luate de puterea dominanta. Acesteia din urma fi revin in
special prerogative intinse in domeniul apdrdrii contra unor
puteri strdine, exterioare spatiului respectiv. Orice ingerinta
sau interventie din partea unei asemenea puteri este
considerata Tn principiu ostila iar orice tentativa de stabilire a
unei ordini constitutionale interne in unul din statele
apartinand acestui spatiu, diferita de cea a celorlalte state, este
considerata drept ostild, atragand sanctiuni severe.

Diferenta dintre cele doua doctrine consta in primul rand
in consimtamantul statelor susceptibile a apartine unei
asemenea ordini regionale. Caracterul liber consimtit al
acceptarii hegemoniei americane in emisfera occidentald nu
poate fi contestat pentru cea mai mare parte a secolului al
XIX-lea. Dimpotrivd, majoritatea statelor aflate sub incidenta
pretentiilor hegemonice ale Germaniei lui Hitler se considerau
permanent amenintate si recurgeau la orice demersuri politice
si diplomatice posibile pentru a obtine garantii si asistenta din
partea unor ,puteri exterioare spatiului” (raumfremde Méchte)
contra pretinsei puteri protectoare.

Rolul acestei doctrine — intens criticate, atat de adversarii
national-socialismului, cat si de unii sustindtori ai regimului —
consta mai ales in consolidarea pozitiilor deja castigate si mai
putin in justificarea unor agresiuni viitoare. Evident, actiunile
ulterioare ale lui Hitler au contrazis flagrant principiile si exi-
gentele ,ordinii macrospatiale”; cu greu ar fi de crezut ca dicta-
torii isi orienteaza actiunile in functie de prescriptiile formulate
de profesorii de drept in literatura academicd de specialitate.

Teoria sferelor de influenta precum si abordarea ,realista”
a dreptului international si a relatiilor internationale reprezinta
sub multe aspecte o reformulare a unor teze din schmittiana
, Volkerrechtliche GroSraumordnung”.

Inaplicabilitatea sau inadecvarea acestor conceptii la
problemele spatiului european contemporan este datorata,
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printre altele, si Tmprejurarii ca acestea au trebuit sa
incorporeze si chiar sa justifice o istorie lunga de cuceriri,
anexiuni si acte de agresiune.

Ordinea internationald postbelica difera profund fatd de
cele anterioare, ante- si interbelica, nu in ultimul rand prin
,inghetarea” status-quo-ului teritorial. Daca modificarile
teritoriale din anii 1919-1920 au fost legitimate prin principiul
nationalitatilor si au survenit uneori in urma unor consultari
sub diverse forme — nu intotdeauna deasupra oricaror obiectii
— a populatiei din regiunile vizate, modificdrile din 1945 au
fostimpuse cu mult mai putine menajamente. Orice contestare
a noii stari de lucruri apare ca deosebit de periculoasa pentru
pacea si stabilitatea mondiala, revendicdrile teritoriale
constituind un subiect tabu. Aceasta in contrast cu principiul
— frecvent invocat — al autodetermindrii popoarelor. Modul in
care acest principiu este inteles si interpretat in prezent este
determinat de continutul dispozitiilor Cartei ONU, ale
Rezolutiei Adunarii Generale nr. 2625 / XXV (1970) si ale
Actului Final al Conferintei CSCE de la Helsinki. Integritatea
teritoriala a statelor are prioritate, cu exceptia cazurilor unor
incalcari deosebit de grave ale drepturilor omului, de exemplu
prin refuzul de duratd de a accepta reprezentarea populatiei
afectate in adoptarea unor decizii importante ce o privesc. Pe
planul realitatii politice, reflectate cel mai bine in planul ordinii
teritoriale, interesul predominant este cel al securitatii si
stabilitatii.

In contrast cu abordirile concrete si ,realiste” ale ordinii
spatiale europene — si ale ordinii spatiale mondiale in general
—, vecine de multe ori cu cinismul, constructia suprastatala
european se distanteazd net de pretentiile si aspiratiile de
putere. Evident, prin distantarea retorica nu dispar si realitatile
neconvenabile tinand de raporturile de putere.
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Tratatul instituind o Constitutie pentru Europa mentioneaza
in preambulul sdu ,spatiul privilegiat de sperantd comuna” '8
in care, ,unita in diversitate” Europa ofera cele mai bune sanse
de a continua, cu respectarea drepturilor fiecdruia si cu
constiinta raspunderii fata de generatiile viitoare ,marea
aventura” (a destinului comun si al integrarii europene).
Termenul de spatiu nu are aici o conotatie strict teritoriala.

Relevante sunt de asemenea dispozitiile Partii a lll-a,
Capitolul 1V (Spatiul de libertate, securitate si justitie;
art. [11-257-277), in special cele privind politicile ih domeniul
controlului frontierei, azilului si imigratiei.

Putinele referinte la aspectele de ordin teritorial in tratatul
mentionat nu permit decelarea unei viziuni coerente asupra
teritoriului european. Credem insa cd ele reprezinta elemente
incipiente care ar putea fi luate in considerare in procesul de
cristalizare treptata a unei anumite conceptii. Totodata,
considerdm cd o asemenea conceptie, asumata tacit sau de la
sine inteleasa, trebuie sa preceadd fenomenul constituirii unui
stat european in deplinul inteles al cuvantului. Daca in procesul
de constituire a statului national problema spatiului apare ca
secundara — teritoriul fiind definit in functie de poporul care-|
locuieste, ca spatiu istoric Tn care acest popor s-a ndscut si a
evoluat — dificultatea in definirea unui ,demos” european
determind necesitatea delimitdrii, conceperii sau inventarii
unui teritoriu european, in raport cu care sd se defineasca
,poporul” european.

Relevanta dispozitiilor citate mai sus rezida nu atat in
continutul reglementdrii (desi cazurile in care reglementarea
principiilor privind politica de imigratie printr-un act cu
valoare constitutionald sunt destul de rare), cat mai ales in
imprejurarea concreta ca Europa constituie — fireste, alaturi

8 Tratatul instituind o Constitutie pentru Europa, Preambul, alin. 4.
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de America — un spatiu ,in care se emigreazd”. Faptul in sine
— usor de constatat pe plan empiric — poate constitui un criteriu
de departajare intre ceea ce este european (in sensul vocatiei
de a adera la UE) si ceea ce se afla in afara spatiului vizat de
procesul integrarii europene. Fireste un asemenea criteriu este
foarte discutabil, relevanta sa putand oricand sa dispara.

Totusi, gasirea unui alt criteriu fiabil de delimitare intre
ceea ce este ,european” si ceea ce nu intra Tn aceastd categorie
este dificild; dificultatea nu este nicidecum mai mica decat in
cazul construirii unui ,demos” european, a unui titular al
puterii suverane care sa legitimeze democratic in mod direct
autoritatea institutiilor comunitatilor europene. ,Constitutia”
europeand poate constitui, intr-o masura ce nu trebuie privita
cu exagerat optimism, un factor catalizator al procesului
integrarii politice a popoarelor europene si al constituirii unui
,demos” european.'®

Etosul universalist al democratiei europene, axata pe
principiile statului de drept, ale reprezentarii parlamentare si
pe drepturile fundamentale, trebuie temperat prin determinari
concrete, care sa-i atenueze potentialul destabilizator, inerent
oricdrei conceptii politice abstracte aplicabile intr-o lume
caracterizata prin diversitatea sau chiar divergenta intereselor.
Ca si in cazul populatiei, omogenitatea ,spatiului european”
constituie o premisa importanta a delimitarii acestuia fatd de
spatiile ne-europene. Pentru ca aceasta omogenitate sa fie reala
si efectiva, criteriul geografic este necesar dar nu suficient.
Alte criterii in functie de care omogenitatea spatiului european
poate fi realizata sunt:

9 Veziin acest sens, Dieter Grimm, Integration by Constitution, in “I-CON
International Journal of Constitutional Law”, Volume 3, Nrs 2-3, pp.
193-208; vezi si Armin von Bogdandy, The European constitution
and European identity: Text and subtext of the Treaty establishing a
Constitution for Europe, in “I-CON International Journal of
Constitutional Law”, Volume 3, Nrs 2-3, pp. 296-315.
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- traditiile politice comune, intemeiate pe statul de drept,
separatia si echilibrul puterilor, reprezentarea parlamentard,
respectarea demnitatii si libertatii individului;

- 0 prosperitate economica relativ uniformd, ca urmare a
unei garantarii efective a drepturilor individuale, a respectarii
liberei initiative si a unor principii fundamentale ale unei
concurente libere si loiale precum si a cooperarii si solidaritatii
statelor europene;

- un sistem cuprinzator de protectie socialg;

- un sistem statal si juridic secularizat, in urma unei evolutii
istorice de duratd, marcat in mod considerabil de traditiile
crestine ale tdrilor europene.

Statele Uniunii Europene — inclusiv cele care au vocatia
integrarii in Uniune — se disting prin cateva din aceste criterii,
dacd nu prin toate, de statele exterioare spatiului european.
Totusi, aceasta distinctie nu reflectd un statut castigat definitiv.
Factori precum prosperitatea economicd sau eficienta
sistemului de securitate sociala fsi pot pierde relevanta in
anumite momente, in functie de performantele politice ale
conducatorilor Uniunii si performantele economiilor din
statele membre. In mod corespunzator, capacitatea Uniunii
de a realiza procesul de integrare politica a indivizilor si a
societdtilor din statele membre se va diminua. Sub rezerva
unor evolutii nedorite din viitor, acesti factori constituie insa
criterii de excludere a unor state si societdti esentialmente
incompatibile cu exigentele statalititii europene. imprejurarea
de fapt ca Uniunea Europeana reprezinta un ,spatiu in care se
imigreaza”? constituie — si poate constitui si in viitor — dovada

D Fireste faptul cd Europa constituie in prezent un asemenea spatiu ,in
care se emigreaza” tine de domeniul contingentului. O asemenea
imprejurare — survenitd abia in penultimul deceniu al secolului al
XX-lea — poate constitui totusi un element de coagulare a unei identitai

politice europene asa cum pentru statul national modern identitatea
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succesului politic, economic si cultural al proiectului european,
oferitd in modul cel mai elocvent de cei care ,voteaza cu
picioarele” preferand riscurile si efortul considerabil impus
de adaptarea la o culturd strdind ramanerii in comunitatea
politica si culturalad a tdrii de origine.

Concluzii

Ca element al statului — Tn masura in care, cu corectivele
de rigoare aderam inca la teoria celor trei elemente a lui
Jellinek — teritoriul constituie totodata, alaturi de popor, si o
premisd a unitatii politice statale. Teritoriul, la fel de putin ca
si poporul, nu poate fi creat prin efectul unui act normativ, fie
el si o Constitutie.

Existenta unui ,spatiu privilegiat de speranta comuna” sau
a unui ,teritoriu european” este o chestiune de fapt, care
trebuie sa preceadd deplina statalitate a Uniunii Europene.

Daca in abordarea aspectului uman, al constituirii
comunitatii ,demos”-ului european, ne putem ldsa de multe
ori inselati de propriile reprezentari, proiecte si sperante,
examinarea aspectului spatial evidentiaza mai clar raporturile
de putere precum si limitele faptice ale unei structuri
politico-juridice. Desi in conditiile cresterii interdependentei
internationale, ale diminuarii importantei frontierelor
nationale si ale globalizarii deciziilor economice, financiare
sau politice, activitdtile si relatiile umane nu mai pot fi
cantonate intr-un anumit spatiu delimitat, omul, ca subiect al
fortei de constrangere a statului, va fi intotdeauna fizic accesibil
acesteia intr-un asemenea spatiu.

politica a fost formata pe baza comunitatii de limba, etnie, culturd,
religie in sensul ca unor asemenea elemente contingente li s-a conferit
la inceput sporadic si ocazional apoi in mod sistematic si deliberat o
semnificatie politicd determinantd.
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CE A ABANDONAT UNIUNEA PRIN
TRATATUL CONSTITUTIONAL?

Valentin CONSTANTIN

in anul 2003, cu prilejul unui colocviu organizat de
Colegiul Franco-Roman de Studii Europene, am incercat sa
comentez o norma juridica pe care Praesidium-ul Conventiei
fnsdrcinatd cu redactarea proiectului Tratatului constitutional
fncercase sd o prezinte ca pe o contributie fireasca, care se
incadra in limitele mandatului care {i fusese incredintat. Este
vorba de actualul articol 1-60, pe care |-am considerat si 1l
consider inca marea noutate a Tratatului, mai ales pentru ca
era o inovatie pe care nimic nu o anunta. Textul la care ma
refer reglementeaza retragerea unilaterala a statelor membre
din Uniune. Interventia mea nu a avut nici un ecou special,
poate si datorita faptului cd proiectasem discutia pe un fundal
teoretic prea indepartat, cel al opozitiei dintre doua modele
de a legitima constructiile constitutionale, modele pe care
le-au argumentat in deceniul al treilea al secolului trecut Hans
Kelsen si Carl Schmitt.

Astazi voi incerca, reluand in prima parte o serie de
argumente juridice utilizate Tn 2003, sd investighez daca
inovatia Conventiei este sustinutd de ratiunile pe care le-a
declarat si daca nu, care poate fi totusi semnificatia acestei
decizii lipsite de transparentd si, eventual daca exista
consecinte predictibile.
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1. Articolul 1-60 este, de fapt, o surpriza

Se stie cd presedintia Conventiei a fost incredintata unui
politician impetuos, Valéry Giscard d’Estaing, despre care se
spune ca ar fi afirmat candva, intr-o campanie electorala: ,eu
sau haosul”.! Valéry Giscard d’Estaing mai fusese implicat
oficial Tn pregatirea unei reglementari europene de tip
constitutional. Tn 1990, se pare din initiativa sa, a functionat
ca raportor insarcinat oficial de Comitetul pentru Afaceri
Institutionale al Parlamentului European, cu definirea
principiului subsidiaritatii. Preferintele raportorului pentru o
reglementare a ceea ce el considera ca este un fédéralisme
stabilisé, nu s-au regasit in forma finald a textului introdus in
Tratatul de la Maastricht.? Valéry Giscard d’Estaing a reusit
insd sa recupereze cate ceva din vechile idei despre
competentele Uniunii si despre subsidiaritate in forma finala
a articolului I-12 din Tratatul Constitutional. Era asadar o
persoana avizatd in chestiuni institutionale europene si putem
presupune ca a introdus clauza de retragere voluntara in
deplina cunostinta de cauza. Explicatia giscardiana care figura
alaturi de textul articolului din proiect era foarte scurta. Se
sustinea ca ,multi considera ca exista posibilitatea retragerii
din Uniune chiar in absenta unei norme juridice specifice”.
Totusi — continua comentariu la articol — introducerea clauzei
de retragere in Constitutie ar clarifica situatia, pentru ca ar
permite introducerea unei proceduri de retragere din Uniune.

' V. Guy Hermet, Poporul contra democratiei, Institutul European, lasi,

p. 117; v. de asemenea Tony Judt, Postwar. A History of Europe since
1945, p. 729: ,Following a certain amount of (by now familiar) lobbing
from Paris the presidency of the Convention was asigned to the ageing
but ever-vainglorious Valéry Giscard d’Estaing.”

V. Ken Endo, ,Subsidiarity and Its Enemies: To what Extent is
Sovereignity Contested in the Mixed Commonwealth of Europe?”,
European Forum, 1 martie 2001.
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in fine, clauza de retragere voluntara ar constitui ,un semnal
politic important pentru cei care sustineau ca Uniunea este o
entitate rigida din care este imposibil sa iesi”. Cele mai
importante si mai notorii personalitati pe care le-ar fi interesat
semnalul politic giscardian, ar fi fost probabil compatriotii sai,
Jean Monnet si Frangois Mitterand. Primul sustinuse explicit si
insistent o Europa din care ,nici un stat nu se poate retrage
prin decizia sa unilaterald”,? secundul declarase la intoarcerea
de la Consiliul European de la Maastricht din 1991 ca
integrarea este pur si simplu ireversibila.*

Motivarea asumatd de Conventie este prea putin
convingdtoare si extrem de opaca. Nu reprezintd, in orice caz,
un tour de raison. Problema daca existd in acest moment sau
nu existd posibilitatea ca un stat sa se retraga unilateral din UE
nu este o chestiune de fapt, ci este o chestiune de drept. Nu
este o problema politica, ci una juridica, deopotriva de drept
international general si de drept constitutional european.
Enuntul corect al problemei ar fi probabil, conform tratatelor
institutive, retragerea unilaterala din Uniune reprezinta sau
nu un fapt international licit. Cu alte cuvinte, intrebarea este
daca dreptul international general permite denuntarea
unilateralda a tratatelor care nu prevad expres aceasta
posibilitate. Dreptul international nu se raporteaza la opinia
difuza pe care a evocat-o Presedintia Conventiei ci se
raporteaza la propriul sistem de ,norme de recunoastere”®
atunci cind decide cd o regula reprezinta o norma juridica
internationald sau un deziderat politic, sau daca un
comportament international este licit sau ilicit. Voi incerca sa

V. Jean Monnet, Mémoires, Fayard, Paris, 1976, p. 295.

V. Charles Zordibe, Histoire de la construction européenne, PUF,

Paris, 1993, p. 343.

> Cf. H.L.A. Hart, The Concept of Law (Oxford: Oxford University Press,
1961).

4
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prezint, cat se poate de succint, care ar putea fi raspunsul
dreptului international general la problema dreptului de
retragere unilaterald dintr-un tratat care nu prevede aceasta
optiune.

2. Dreptul cutumiar si Conventia de la Viena nu admit,
in principiu, retragerea unilaterala

in doctrina cea mai recenti de drept international termenul
,denuntare” a fost rezervat pentru tratatele bilaterale, iar pentru
denuntarea tratatelor multilaterale se utilizeaza termenul de
retragere. Aceastd distinctie pune in evidenta faptul ca actul
unilateral de denuntare nu atrage, sau cel putin nu o face de o
manierd automata, extinctia tratatului multilateral.®

Chiar daca dreptul international cunoaste numeroase
ipoteze de extinctie a tratatelor, in parte voluntare, in parte
consecinte, in sens strict, a unor anumite fapte internationale
(acord abrogator, desuetudine, imposibilitate de executare
etc.), din doctrina de drept international public rezulta totusi,
prima facie, imposibilitatea denuntdrii tratatelor, atunci cand
acest fapt nu este prevazut in textul lor.” In 1948, Hans Kelsen

Existd desigur si situatii cind retragerea dintr-un tratat multilateral poate
sa conduca la extinctia sa, de exemplu, atunci cind mentinerea sa in
vigoare este conditionatd de un numar minim de ratificdri, iar statul
denuntator face ca numarul participantilor sa scada sub acest minim.
V. Brierley, Law of Nations, ed. a 2-a, 1936, p. 201, care afirmd transant:
,cu certitudine nu exista un drept general de a denunta un tratat incheiat
pe o durata nedefinitd”; in acelasi sens, M. Hackworth, Digest of
International Law, vol. 5, 1943, p. 299, care il citeazd pe Brierley si i
sustine opinia cu practica diplomatica a Statelor Unite; Lord Mc Nair,
The Law of Treaties, Claredon Press, Oxford, 1961, p. 493 et seq. care
remarca faptul cd Marea Britanie este parte |a tratate in vigoare de sase
secole; Paul Reuter, Introduction au droit des traités, ed. a 3-a, PUF,
Paris, 1995, p. 147; Jean Combacau, Serge Sur, Droit international,
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publicd un articol in legaturd cu dreptul de retragere din ONU.3
Kelsen era de parere ca opinia Comitetului I-2 conform caruia
orice membru al organizatiei are dreptul de a se retrage
printr-un act unilateral este dificil compatibild cu principiile
Cartei ONU. El conchide ca nici un expert in drept
international nu ar putea sa admita dreptul de retragere
unilaterala dintr-un tratat pentru care se poate stabili intentia
partilor de a crea o stare de lucruri permanenta.’
Prezumtia generala de imposibilitate a denuntarii
unilaterale a unui tratat incheiat pe durata nelimitata se sprijina
pe norma de baza de drept cutumiar pacta sunt servanda.
Imposibilitatea de a denunta un tratat atunci cand el nu o
prevede este o expresie a fortei sale obligatorii. In context
opereaza si principiul general al bunei-credinte. De exemplu,
este posibil ca un stat sau un grup de state parte la un tratat

ed. a 3-a, Montchrestien, Paris, 1997, p. 143; Riccardo Monaco,
Manuale di diritto internazionale pubblico, Unione Tipografico
Torinese, Torino, 1980, p. 137, si multi altii. n sens contrar Alain
Pellet si Patrick Daillier (Droit internaional public, ed. a 7-a, LGDJ,
Paris, 2002, p. 306) au sustinut fard argumente posibilitatea retragerii
unilaterale din tratatele nelimitate in timp. Este adevarat insa ca
prezumtia generald impotriva retragerii unilaterale nu este una
absoluta. Lordul McNair admite existenta unui drept implicit de
denuntare unilaterald, dar numai atunci cand, pentru motive
rezonabile, tratatul trebuie sa se armonizeze cu conditiile care s-au
schimbat. lar aceasta este valabil, admite el, doar pentru o singurd
categorie de tratate, tratatele pur comerciale.

Du droit de se retirer de I"Organisation des Nations Unies, RGDIP,
1948, pp. 5-19.

Este de notat ca majoritatea membrilor Comitetului 1-2 s-a opus in
cadrul Conferintei de la San Francisco inserdrii in Cartd a oricarei
norme juridice privitoare |a retragerea unilaterald. Principalul argument
a fost acela ca posibilitatea de a se retrage ar furniza membrilor
recalcitranti mijlocul de a obtine concesii de la Organizatie sub
amenintarea retragerii. V. Hans Kelsen, cit., p. 5.
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multilateral sa execute in avans o parte din obligatiile asumate
sau sd renunte, ca o consecinta a tratatului, la exercitiul
anumitor drepturi. Sa angajeze costuri initiale semnificative
pentru realizarea unei actiuni comune care se extinde nelimitat
in timp sau sa Isi auto-limiteze libertatea de miscare in anumite
sectoare de activitate. Nu am putea concepe, altfel decat
ignorand principiul bunei-credinte, faptul ca beneficiarul unei
prestatii comune, sau beneficiarul unei auto-limitari in virtutea
tratatului, ar putea decide discretionar sa se retraga din sistemul
politico-juridic care i-a acordat, direct sau indirect, beneficii.

Practica internationald a confirmat caracterul ilicit al
denuntdrii unilaterale a unui tratat multilateral Tncheiat pe
duratd nedeterminata. Relativ recent, in anii ‘80, Senegalul a
denuntat trei dintre Conventiile de la Geneva din 1958, tratate
la care era parte. Conventiile din 1958 nu cuprindeau limitari
ale aplicabilitatii lor in timp si nici clauze de retragere.
Secretarul General al Natiunilor Unite, care era depozitarul
tratatelor, a refuzat sa Tnregistreze retragerea acestui stat. El a
facut totusi publice declaratiile guvernului senegalez, fara insa
ca aceastd operatiune sa produca efecte juridice. Secretarul
General al Natiunilor Unite a considerat ca datorita naturii
tratatelor — tratate de codificare — pretentia Senegalului de
denuntare unilateralda nu este conforma cu dreptul
international.

Avand in vedere cd cvasitotalitatea statelor membre UE
sunt parti la Conventia de la Viena din 1969 asupra dreptului
tratatelor se cuvine sa examinam si acest act. Articolul 56 din
Conventie atacd problema denuntarii sau retragerii in ipoteza
in care tratatul nu contine dispozitii privind extinctia,
denuntarea sau retragerea. Conventia confirma regula generala
de inadmisibilitate a denuntarii sau retragerii unilaterale,
admitand n acelasi timp, limitativ, doua exceptii de la regula.
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in primul rand, dreptul de retragere unilaterald existd atunci
cand s-a stabilit intentia partilor de a admite interventia unui
asemenea act. Aceasta exceptie este in acord cu principiul
interpretarii tratatelor urmand intentia reald a partilor. in al
doilea rind, dreptul de retragere unilaterald este admisibil si
,atunci cand poate fi dedus din natura tratatului”. Aceste
exceptii suntacompaniate de o clauza de protectie a celeilalte/
celorlalte parti impotriva unei eventuale denuntdri sau retrageri
intempestive.

3. Nici dreptul comunitar nu admite retragerea
unilaterala din Uniune

insa cele doud exceptii de la articolul 56 al Conventiei de
la Viena ne trimit la dreptul comunitar constitutional. Si aceasta
deoarece atit ,intentia reala a partilor” cat si ,natura tratatelor”
sunt chestiuni care se pot stabili doar printr-un proces de
interpretare autenticd a tratatelor. In dreptul international
general, statele parti la un tratat poseda in mod egal dreptul
de interpretare autentica. In sub-sistemul UE ins3, statele au
fost private de acest drept, deoarece tratatele au instituit un
monopol al interpretdrii in favoarea Curtii de Justitie de la
Luxemburg. Ca o consecintd a acestei prerogative, Curtea
exercitd functia unei curti constitutionale dintr-un sistem
federal. Tntr-una dintre cele mai celebre hotiriri ale sale —
Costa/ENEL din 1964 — Curtea a subliniat cd

transferul operat de state din ordinea lor juridicd internd
in favoarea ordinii juridice comunitare a drepturilor si
obligatiilor corespondente obligatiilor asumate prin tratat,
antreneaza (...) o limitare definitivd a drepturilor lor suve-
rane Tmpotriva cdreia nu poate prevala un act unilateral
ulterior incompatibil cu notiunea de Comunitate.
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Acest dictum al Curtii, care face parte din aquis-ului
comunitar, califica fara echivoc intentia reala a statelor
membre. In aceeasi jurisprudentd, Curtea stabileste si faptul
ca tratatele institutive poseda o naturd diferita de reciprocitate,
natura comuna a tratatelor internationale. Conform Curtii ...
spre deosebire de tratatele internationale obisnuite, Tratatul
CEE a instituit o ordine juridica proprie, integrata in sistemele
juridice ale statelor membre de la data intrdrii sale in vigoare
si care se impune sistemelor lor judiciare”. Interpretarea naturii
tratatelor din doctrina de drept comunitar opereaza in acelasi
sens si este de cele mai multe ori, de asemenea fara echivoc.'?

lar odata ce Curtea s-a pronuntat, ar trebui sa acceptam
ca din caracterul irevocabil al apartenentei la Comunitate
stabilit de ea si din prezenta unei norme contrare inserate in
Tratatul Constitutional rezulta un conflict de norme. Dac4d,
ipotetic, Curtea de la Luxemburg ar fi chemata sa transeze
acest conflict de norme, nu I-ar putea transa decat in favoarea
acquis-ului sdu jurisprudential. Dupa opinia mea, ih materia
retragerii din UE, Tratatul constitutional a revizuit de facto
tratatele comunitare, si a facut-o printr-o tehnica care se
plaseaza in afara procedurilor de revizuire prescrise de tratate.

4. Comunitate de state sau societate de state?

Dacad fintr-adevar, in viitor, statele membre vor poseda
dreptul absolut de a se retrage din Uniune, atunci art. 1-60 nu
instituie doar ,dreptul lor discretionar la divort”, ci marcheaza,
in acelasi timp, si divortul dintre Comunitatile lui Jean Monnet
si ale prietenilor sai si Uniunea proiectatd de Valéry Giscard
d’Estaing & asociatii. Este ruptura dintre proiectul unei

10 V. Jean-Victor Louis, L ordre juridique communautaire, Commision
des Communautés Européennes, Luxembourg, 1990, p. 72.
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Comunitati economice al cdarei scop era continua si
permanenta ei integrare si proiectul unei Uniuni care nu mai
serveste scopurile unei comunitdti, ci doar pe cele ale unei
societdti dominate de reciprocitate. Distinctia dintre
comunitate si societate ca tipuri de asociere umana a fost
excelent explicata de J. Macmurray: ,intentia implicatd de
societate se afla dincolo de conexiunea relatiilor pe care le
stabileste. In comunitate nu este asa. Decurge de aici ca
societatea este un mijloc in vederea atingerii unui scop, pe
cind comunitatea este un scop in sine”.!" lar daca acceptam
cd o comunitate de state poate fi un scop in sine, atunci, fara
indoiald, dreptul de retragere unilaterala serveste scopurilor
unui tip diferit de asociere. Or, scopurile unei societdti cuprind
atat ,ajustarea intereselor divergente” cat si ,atingerea scopului
comun”. Cu alte cuvinte, ori de cate ori un stat membru va
pierde sensul scopului comun, sau se va indoi de efectivitatea
sa, va putea pdrasi fara probleme societatea in care a intrat
atunci cand era motivat de efectivitatea scopului comun.
Uniunea de dupa Giscard d’Estaing va semana cu o societate
pe actiuni Tn care intrarea si iesirea sunt determinate de
coincidenta intereselor individuale cu scopul comun. Este un
mod de a repudia discret federalismul prea insistent al
fondatorilor.

Daca nu ii reducem pe realisti la categoria celor care cred
cd numai din stabilizarea spontana a raporturilor de putere
rezulta ordinea internationala, atunci, i-am putea alatura si
pe functionalisti realistilor. Si functionalistul global care a fost
romanul David Mitrany si functionalistul federalist regional
care a fost Jean Monnet ar trebui plasati fara nici o retinere in

V. Georg Schwarzenberger, “The Three Types of Law,” Ethics, Vol. 53

(Jan. 1943), p. 90. (,Cele trei tipuri de drept”, in Valentin Constantin,
Doctrind si jurisprudenta internationala, UVT, 2004, p. 39.)
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zona realismului politic. De altfel, Jean Monnet se percepea
ca pe o persoana pragmatica si se considera nimic mai mult
decat un om de actiune inspirat. Nici unul dintre ei nu credea
cd ar putea fi servita cauza pacii, i.e. cauza stabilitatii politice
internationale, prin modele de integrare ,politico-constitu-
tionale”. Monnet urmarise indeaproape si cunostea foarte bine
evolutia Ligii Natiunilor. Pur si simplu trebuia incercat altceva.
Premisa realista pe care o teoretizase David Mitrany era aceea
ca functiile statului suveran sunt totusi relativ separabile (in
principal functiile economice de cele politice). Devenise de
mult timp evident ca o serie intreaga de activitati economice
ale statelor puteau fi conduse cu mult mai eficient la nivel
international decat la nivel national. Primele organizatii
internationale cu scopuri si obiecte de activitate in domenii
plasate in afara sferei politice isi demonstraserd efectivitatea.
Integrarile de tip politico-constitutional, asa-numitele ,integrari
prin proiect”, fie esuasera lamentabil (cazul Ligii Natiunilor)
fie erau condamnate, daca nu la esec, in orice caz la
performante mediocre. Monnet era mefient in legatura cu
ONU sau Consiliul Europei. Trasese si concluziile esecului
Tratatului care urma sa instituie o apdrare europeana comuna
bazata pe principii federale. El spunea ca proiectele
interguvernamentale erau slabite de la nastere de efortul depus
in cursul negocierilor pentru a ajunge la un compromis institu-
tional si mai apoi, sunt paralizate de regula unanimitdtii.'?
Alternativa de integrare functionalista consta in a utiliza
tehnica federala mai intii pentru domeniile care nu erau
susceptibile sd trezeasca rezistenta politica. Pentru Europa
Occidentald acesta nu era un drum printre altele, era singura
optiune disponibild, singura cale spre o posibila federalizare

2. V. Mémoires, cit., p. 333.
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europeand sau, macar spre un ,sistem de pace operational”
(Working Peace System) cum spunea Mitrany. Problema era
sa te sustragi atractiei pe care o pot exercita experimentele
grandioase, sa nu provoci cetdtenii sa voteze in avans, inainte
de a fi simtit in mod direct beneficiile unei actiuni comune,
cu alte cuvinte sa nu-i provoci sa voteze idei, ci sa-i chemi sa
voteze rezultate concrete. Filosofia functionalismului e
condensata intr-o propozitie splendida a lui William James
pe care o cita Monnet : ,Mai intdi sa continuam, abia apoi sa
incepem.” Asumtia federalismului functional era aceea ca
membri cooperdrii supranationale (state dar si particulari),
odatd condusi pe drumul integrarii supranationale, nu vor mai
dori sa se intoarca sau nu se vor mai putea intoarce. Integrarea
urma sa creeze solidaritdti sau loialitati suficient de puternice
fncat sa permita raspandirea procesului (spillover effect).
Functionalisii ar fi subscris la o teza a lui Durkheim care spunea
ca ,solidaritatea este rezultatul oamenilor care actioneaza
impreund si nu al oamenilor care gandesc la fel”.!3

5. A fost inlocuit functionalismul cu un proiect mai
realist?

Faptul cd filosofia functionalista a lui Jean Monnet a fost
abandonata nu este in fond foarte surprinzator. Indirectia
procesului era fard indoiala incomoda pentru politicieni.
Problemele ar putea sa apara din faptul ca politicienii europeni
par sa experimenteze din cand in cand si evadarile din realism.
Pentru multi, ca sa utilizez limbajul giscardian, o expresie pura
a acestui fenomen a fost declaratia de la Consiliul European
de la Lisabona din martie 2000, privind transformarea UE in

13 Cit. dupd David I. Kertzer, Ritual, politicd si putere (Ritual, Politics And

Power, Yale University, 1988 ), Univers, Bucuresti, 2002, p. 89.
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,cea mai competitiva si dinamica economie din lume bazata
pe cunoastere pana in 2010”. Si nu cred ca cineva si-a dorit
in mod special sa devina ridicol in 2010 sau ceva mai devreme.
Totul pleca probabil de la convingerea difuza ca UE poate in
mod efectiv, cum ar fi spus cineva, ,sd aloce in mod autoritar
orice valori” in sistemul economic regional, independent de
piete si de puterea pe care o detine ea insdsi in sistemul global.

in rezumat, argumentul care atesta deficitul democratic al
UE este acela ca popoarele europene nu au avut (si nu au) o
influenta directa asupra principalelor institutii decizionale ale
Uniunii (Consiliul si Comisia) si, in plus, aceste institutii nu
raspund in fata cetatenilor Uniunii. lar consecinta (maladia)
este aceea ca ,popoarele din Europa Occidentalda au un
sentiment redus de identificare cu UE si nu manifesta loialitate
fata de institutiile ei”.’* Pentru unii, proba lipsei de loialitate
pentru institutii o reprezinta ,rezistenta populara manifestata
in primul rind in Danemarca la ratificarea Tratatului UE, dar
si in Franta si Marea Britanie”. Tot aici se contabilizeaza lipsa
de interes a cetdtenilor pentru Uniune manifestata prin rata
de participare la alegerile succesive pentru Parlamentul
european. Cetdtenii se comporta cat se poate de rational.
Acorda alegerilor pentru parlamentele nationale si pentru
Parlamentul european o atentie proportionala cu propriile lor
interese. Deocamdata, politica interna ii afecteaza in mod
imediat si in sfere de interes mult mai perceptibile decat o
poate face politica europeana.

V. Robert Gilpin, Economia mondiald in secolul XXI(The Challenge of
Global Capitalism. The World Economy in the 21st Century, Princeton
University Press, 2000), Polirom, 2004, p. 164; Stanley Hoffmann
Sisiful european. Studii despre Europa: 1964-1994 (The European
Sisyphus. Essays on Europe, 1964-1994, Westview Press, 1995),
Curtea Veche, Bucuresti, 2003, p. 451 et passim.
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Are totusi sens sa vorbim despre ,deficit democratic” sau,
eventual, despre ,exces democratic” in UE? Comunitatile
Europene, Comunitatea Europeand si, acum, Uniunea
Europeand au fost si sunt subsisteme ale dreptului international.
Existenta lor este derivata din realitatea statelor suverane, care
au fost si au ramas singurele subiecte de drept international
implicate in procesul creator de norme. Ideea ca popoarele
isi pot manifesta vointa in mediul international independent
de statele lor este juridic inconsistentd. Retorica din
Preambulul Cartei ONU (,,Noi, popoarele Natiunilor Unite...”)
nu ar trebui sd insele pe nimeni. O asociere de state poate fi
calificata ca fiind democratica atunci cand membrii sdi sunt
organizati politic ca democratii liberale. Intr-o conversatie cu
Lordul Dahrendorf, Felipe Gonzales ii marturisea: ,M-am uitat
la o hartd a organizatiilor internationale si am descoperit ca
numai Comunitdtile Europene nu au avut niciodata un membru
nedemocratic.” Tn acest sens, o organizatie internationald
garanteaza unui nou membru o sustinere pentru propriile
optiuni democratice. lar ,deficitul democratic” se mdsoara in
stabilitatea / instabilitatea democratiilor amalgamate. Consiliul
European, Consiliul, Comisia si Curtea, toate aceste institutii
poseda legitimitatea democratica. Ar putea sau ar trebui ca o
asemenea legitimitate sa fie directa?

Intr-un alt sens, caracterul democratic al unei organizatii
se masoard prin gradul in care organizatia internationald, sau
organele sale, respecta in compozitia sau structura lor
principiul egalititii membrilor. In acest sens, evident, ONU
nu este o organizatie democratica, deoarece principalul sdu
organ asigura preeminenta pentru cinci dintre membrii sai.
Ceea ce se intampla de fapt, intr-o alta formd, si in Liga
Natiunilor. Organul plenar al ONU in schimb, exacerbeaza
principiul egalitatii (exces democratic) conferind votului unui
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micro-stat aceeasi putere juridica ca si votului unei
super-puteri. Evident cd un asemenea organ, in care puterea
votului unui micro-stat depaseste de cateva sute de mii de ori
puterea votului unui alt stat membru, nu poate fi abilitat sa ia
decat un numar nesemnificativ de decizii obligatorii si doar
in chestiuni marginale. Actiunea suporterilor din mediile
academice ai Adundrii Generale ONU, care au fnceput sa
difuzeze ideea cd opiniile acesteia se pot transforma in norme
juridice a avut consecinte deplorabile pentru stiinta dreptului
international. Ori de cate ori un organ colectiv al unei
organizatii internationale este abilitat sa ia decizii, votul egalitar
este ponderat in functie de diverse criterii (populatie, produs
intern brut, cotd de participare etc.), impuse de specificul
organizatiei internationale. De abia atunci cand voturile sunt
ponderate, organizatia internationald posedda o baza
democratica.

Ce se intampla in cazul Uniuniiz In cazul Uniunii este
ponderat doar votul pozitiv. Votul negativ este guvernat de
principiul egalititii absolute. In toate cazurile in care este
prevazutd unanimitatea (de fapt toate deciziile cu implicatii
in zona high politics), votul negativ functioneaza ca un drept
de veto unitar. A spus cineva cd, din acest motiv, UE prezinta
un excedent democratic, deoarece exigenta unanimitatii
confera si celei mai mici unitati, chiar si celui care beneficiaza
de toate clauzele de salvgardare posibile, un vot discretionar?

Odata perceput, asumat si teoretizat, ,deficitul” a devenit
o preocupare constanta. Principalul remediu la ,deficitul
democratic” a fost sustinerea Parlamentului european in
revendicarea unor noi competente legislative si de control.
Despre Parlamentul European se poate afirma cd a creat un
consens printre observatori: poseda in mod indiscutabil
legitimitate democratica deoarece este ales in mod direct de
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cetatenii Uniunii. Se uitd Tnsa cd, atunci cand voteaza in mod
direct parlamentari in cadrul alegerilor europene, electoratul
nu voteaza legislatori (asa cum se intampla atunci cand voteaza
parlamentari la alegerile nationale), ci voteaza reprezentanti
functionali trimisi in principal sa discute intr-un forum de
dezbateri europene si abia in subsidiar sa functioneze ca
legislatori asociati. Exista o ironie in aceasta mobilizare generala
in a spori competentele Parlamentului European in numele
,deficitului democratic”. Promotorii par sa nu observe cd, in
foro domestico, functia legislativa a fost asumata de guverne,
iar parlamentele nationale mai mult ratifica decat elaboreaza
acte normative. Sau, altfel spus, parlamentele binecuvanteaza
o legislatie care le tranziteaza foarte rapid incintele, uneori
dupa ce a functionat deja o buna bucata de timp cu delegatie.
Parlamentele nationale detin mai curand custodia decat
controlul legislatiei. Tnsd acest deficit democratic la nivel
national nu preocupd in mod serios pe nimeni. Este totusi
straniu cum parlamentarii europeni, care poseda o legitimitate
functionald limitata, revendica ceea ce realitatea politicd le
refuza parlamentarilor nationali, cei care poseda in dreptul
lor intern in mod neechivoc o legitimitate ca legislatori.

Se va obiecta cd o asemenea prezentare a lucrurilor
oculteaza faptul ca fondatorii au instituit adunari parlamentare
si faptul ca insusi Jean Monnet a pledat pentru alegeri directe.
Este adevarat, insd ei nu doreau sa transpunad tale quale
modelul democratic dintr-un sistem integrat de drept intern
intr-un subsistem international. Adunarile functionalistilor
erau in mod explicit ,consultative”. Nu se vede rostul unui
control democratic dual (suprapus) al statelor si al cetatenilor
lor pentru o organizatie care cheltuie putin mai mult de 1%
din PIB al tuturor membrilor. De altfel, Jean Monnet a deplans
lentoarea procedurilor parlamentare de ratificare a tratatului
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CECA (,,care contin ritualurile si ritmurile lor proprii”) — spunea
el — si nu credea ca exigentele controlului democratic le-ar
putea justifica.!”

Aminteam cd o alta proba a ,deficitului democratic” ar
reprezenta-o atitudinea manifestata de cetdteni la
referendumurile nationale consecutive Tratatului de la
Maastricht si Tratatului Constitutional. Sa pui rezultatele unui
referendum pe seama lipsei de loialitate a cetatenilor Uniunii
fata de institutii este ilogic. Chestionati sistematic prin
Eurobarometru (in intervalul 1985-1997) in legdtura cu
cresterea nivelului de integrare, inter alia, a politicii externe,
a securitdtii si a apdrarii (domenii politic sensibile), cetdtenii
UE au fost favorabili integrarii si implicit au validat activitatea
institutiilor comune. Studiile si sondajele confirma ceea ce
prevazuse David Mitrany, faptul ca cetdtenii sunt perfect
capabili sa identifice domeniile caracterizate prin
interdependentd, domenii care nu pot fi guvernate
corespunzdtor la nivelul national.'® Astfel spus, se pare ca
cetatenii Uniunii probeaza un simt acut al subsidiaritatii.

Realitatea este ca referendumul ca instrument politic, asa
cum 1l sustine, printre altii, Parlamentul European,'” si cum

5 V. Mémoires, cit., p. 424.

6 V. Russel J. Dalton and Richard C. Eichenberg, Citizen Support for
Policy Integration, in Wagne Sandhottz and Alec Stone Sweet, European
Integration and Supranational Governance, Oxford University Press,
New York, 1998, p. 250-82.

Parlamentul european recomanda cu insistentd referendumul in
procedura de ratificare a Tratatului constitutional chiar si in statele in
care constitutiile nu-l pretindeau. Pentru politicienii europeni el
reprezintd o culme a legitimarii democratice. In consecinta, le
recomandau acestor state organizarea de referendumuri cu ,statut
consultativ”. V. European Parliament, Report on the
constitutionalisation of the Treaties, 12 October 2000, A5-0289/2000,
p. 16.
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figureaza in unele constitutii nationale, este inadecvat ca mijloc
de sustinere a unui sistem democratic liberal modern. Asa cum
observa cineva, democratia prin referendum nu se confunda
cu democratia directd. Este adevarat cd referendumul elimina
intermediarii, ca si in democratia directa. Insa demos-ul nu
interactioneaza, asa cum nu interactioneaza nici in democratia
reprezentativa. Atunci cind demos-ul se poate reuni
referendumul functioneaza ca democratie directa. Este de la
sine inteles ce nivele de organizare sociald pot recomanda
utilizarea acestui instrument. Ce nu vor sa stie politicienii
europeni? Ca democratia prin referendum stabileste din start
un mecanism de suma zero: majoritatea ia totul, minoritatea
pierde totul. Referendumul este asadar din start iliberal. Se
trece apoi usor peste faptul ca publicul informat politic nu
depaseste niciodata 10% din categoria persoanelor cu drept
de vot. Or, un referendum presupune o decizie ferma a unui
electorat avizat. In consecinta, ideea ca un referendum se poate
repeta este cel putin contradictorie. Faptul ca un referendum
a lasat Norvegia in afara Uniunii, nu face decat sa indice ca
anumite tehnici juridice din inventarul constitutional al statelor
europene sunt, dacd nu caduce, macar improprii pentru
conducerea unor relatii internationale de tipul relatiilor de
integrare.

6. O Uniune mai larga dar mai imprevizibila

Sa fie oare reglementarea dreptului de a parasi organizatia
un ,efect constitutional” al largirii Uniunii? A fost extinderea
implicata de o maniera sau alta in aceasta optiune? Este
adevarat ca contrastul dintre cele 10 state ex-comuniste si
vechii membri este puternic. Si este probabil adevarat ca
succesul Comunitdtii s-a bazat pe numarul mic de actori
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internationali implicati, pe faptul ca erau relativ omogeni si
cad acumulaserd o experienta a dialogului comun intr-un cadru
structurat.'8 Preferintele si/sau rigiditdtile vechilor membri erau
previzibile. Noii membri pdreau prea putin predictibili daca
ne gandim doar la revolutiile lor misterioase ,fara elite
revolutionare, fard ideologii si fara organizarea maselor”."”
insa temerile politice in legatura cu loialitatea lor se justifica
la fel de putin ca si temerile legate de impactul lor negativ
asupra pietei muncii din Occident. Dupd opinia mea, cauza
integrarii este existenta unui acord implicit intre UE si
candidatii ex-comunisti in legaturd cu faptul ca acestia din
urma reprezintd in Europa categoria ,statelor slabe”. Intrand
in UE, esticii nu doresc nimic altceva decat sa scape de ei
nsisi. Este exact ceea ce mdrturisea Tntr-o conversatie privata
Konrad Adenauer ca fiind cea mai profunda motivatie a
Germaniei pentru a intra Tn comunitatea proiectata de Jean
Monnet.?? Vesticii, state relativ ,puternice” datoritd
presupusului nivel inalt de coeziune socio-politicd, percep
grupul de state slabe rdmase la periferia Uniunii ca pe o
potentiala sursa de instabilitate regionald. Considera ca
slabiciunea statelor ex-comuniste se datoreaza ritmului de
dezvoltare care le-a fost impus in sistemul de echilibru bipolar.
Si mai cred ca pot fi angajate intr-un proces de reforme care
ar putea sa le conduca la un nivel acceptabil de omogenitate,
in special politica, dar si economica. Cu alte cuvinte, mai exista

8 V. Oran R. Young, Comment on Andrew Moravcsik. A New Statecraft?
Supranational Entrepreneurs and International Cooperation,
International Organisation, 53, 4, Autumn, 1999, p. 809.

V. Klaus von Beyme in Manual de stiinta politicd, Robert E. Goodin,
Hans-Dieter Klingman, ed. Polirom, 2005, p. 458.

V. Ralf Dahrendorf, Dupa 1989. Morald, revolutie si societate civila
(After 1989. Morals, Revolution and Civil Society, St. Martin’s Press,
New York, 1997), Humanitas, Bucuresti, 2001, p. 188.
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un acord subsidiar, acela ca, dupa aderare, aproape toata
lumea va indeplini aproape toate criteriile care odinioara erau
conditii dure ale aderarii. Se cuvine sa-| creditam si aici pe
Lordul Dahrendorf care spunea ca ,organizatiile
internationale, inclusiv UE, sunt mai cunoscute pentru dorinta
de a gasi noi membri decat pentru fermitatea cu care fsi aplica
principiile”.?!

Si totusi, de ce trebuie sa creezi o posibilitate formala de
abandon pentru cei prea recalcitranti? Albert O. Hirschman
mi-a oferit o sugestie atunci cand a evocat o tehnica de
restrangere a contestdrii din America Latina. Intr-o epoca in
care in regiune dictaturile erau larg raspindite, statele
formaserd o norma locald de drept international cunoscuta
sub numele de ,azil diplomatic”. Statele permiteau celor care
reuseau sa se refugieze pe teritoriul ocupat de o ambasada a
unui stat strdin sd se exileze. Aparent ,umanitard”, si prezentata
ca atare, aceasta norma a fost calificata ca o ,conspiratie avand
ca scop restrangerea contestarii”.?? Personal, nu cred in virtutile
descurajarii contestdrii. Am observat insa, pe de alta parte, ca
fncurajarea abandonului este apreciatd de anumiti experti
europeni.?? Posibilitatea abandonului este apreciata ca
,supapa de siguranta utila” pentru cei afectati de restrangerea
regulii unanimitatii. Insa nu cred ca regula unanimitdtii mai
afecteaza in acest moment pe cineva, cel putin atata timp cat
Uniunea poate functiona comod cu mai multe viteze.

Nu cred, in concluzie, ca dreptul de retragere unilaterala
serveste cauza Uniunii sau cauza statelor membre. Cred ca

2 V. jbid., p. 188.

2 V. Abandon, contestare si loialitate (Exit, Voice and Loyalty. Responses
to Declin in Firms, Organisations and States, Harvard University Press,
1970), Nemira, 1999, p. 81.

3 V. Loukas Tsoukalis, Ce fel de Europd? (What kind of Europe, Oxford
University Press, 2003) Bic All, Bucuresti, 2005, p. 249.
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Tratatul Constitutional a fost utilizat ca ocazie favorabila pentru
a-i tempera pe federalisti. Nu cred, de asemenea, ca
abandonarea uneia dintre cele mai puternice idei a Constitutiei
fondatoare, apartenenta definitiva la Uniune, va marca sfirsitul
Uniunii. Delegitimat politic, federalismul functionalist ramane
totusi viu. Constructia monedei unice, un proces federal protejat
de ingerinta politica, este cel mai recent exemplu de eficacitate
functionalista. Mai grav ar fi daca impreuna cu functionalismul
ar fi abandonat la scara largd si realismul implicat in
functionalism. lar alte consecinte ar putea sa apara numai daca
ceea ce spunea candva Georg Schwarzenberger, faptul ca
Jintentiile diferite produc mentalitati si climate diferite”, ar fi
riguros adevdrat.
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SPRE O NOUA ORDINE PUBLICA
EUROPEANA: CONVENTIA EUROPEANA
ADREPTURILOR OMULUI SI CARTA
DREPTURILOR FUNDAMENTALE A
UNIUNII EUROPENE

Bianca SELEJAN-GUTAN

Prezentul articol are in vedere discutarea unora din
principalele provocari si mutatii ale procesului de
,europenizare” care are loc astdzi, atat in ceea ce priveste
tarile candidate la Uniunea Europeand, cat si integrarea statelor
membre insesi. Observatiile mele se vor concentra pe notiunea
centrala a oricarei paradigme statale — ordinea publica —
notiune care, in context european, dobandeste noi dimensiuni
si noi semnificatii. Astdzi, aceasta notiune a evoluat intr-o
asemenea masurd, incat este pe punctul de a dobandi o natura
constitutionala, desi una sui generis.

Tema continutului si intinderii notiunii de ,,ordine publica”
la nivel european — vazuta ca expresie a drepturilor
fundamentale ale individului — este departe de a fi noua. Existd,
totusi, unele noi dezvoltari in acest domeniu, generate de
tendinta de a consolida structurile europene, prin diferite
mijloace: tratatul instituind Constitutia europeand, reforma
sistemului Conventiei Europene a Drepturilor Omului, noile
tendinte ale jurisdictiilor constitutionale nationale etc.
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1. Ce este ,ordinea publica europeand”?

Notiunea de ,ordine publica” a fost caracterizatd ca fiind
,ambigud, nesigurd, variabild, contingentd”,! dar in orice caz,
a fost definitd ca ,o0 anumita ordine creatd in cadrul unei
societdti date” sau ca insumand ,cerintele fundamentale ale
vietii intr-o societate”. Cat priveste dimensiunea sa europeand,
aceasta a fost privita, in termeni generali, ca fiind ,un ansamblu
de norme percepute ca fundamentale pentru societatea
europeand si impuse membrilor acesteia”.?

Desigur, nu se pot disocia total sensurile conceptelor de
,ordine publicd” din sistemele nationale, respectiv din sistemul
european, dar in prezentul context juridic si politic al
continentului nostru, cele doud sensuri au devenit din ce in
ce mai legate intre ele. Asa cum remarca o cercetatoare
franceza a temei, ,problema nu este de a gasi un numitor
comun transnational, ci de a vedea dacad interesele, impuse
cu privire la nevoile legitime ale unei societdti, fac loc unei
conceptii supranationale europene asupra subiectului”.3 in
acest context, calificarile notiunii de ,ordine publicd” date in
dreptul intern — de ordin legislativ, administrativ, jurisdictional
— sunt de mica importantd. Fiecare stat european este acum
integrat intr-un sistem de valori care justificd aplicarea unui
standard relevant rolului sau specific in cadrul sistemului. O

' Frédéric Sudre, ,Existe-t-il un ordre public européen?” in: Pierre
Tavernier (dir.), Quelle Europe pour les droits de 'lhomme?, Bruxelles,
Bruylant, 1996; Frédéric Sudre, ,L’ordre public européen” in:
Marie-Joelle Rédor (dir.), L’ordre public: Ordre public ou ordres
publics? Ordre public et droits fondamentaux, Bruxelles, Bruylant,
2001, p. 110.

Idem.

Caroline Picheral, L’ordre public européen. Droit communautaire et
droit européen des droits de I’lhomme, Paris, La documentation
frangaise, 2001, p.15.
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alta semnificatie a notiunii, indicata de doctrina recentd, este
cea a asa-numitei ,Europe institutionale”.* Aceasta a fost
considerata si cea mai ambitioasa ca scop, iar astazi este din
ce in ce mai aproape de o astfel de ambitie: crearea unui
standard comun si consolidat de protectie a principalului
beneficiar al intregii constructii europene: individul, pacea si
,binele” acestuia.

Aceasta este ordinea publica europeana despre care se
vorbeste astazi, privind Europa unificata. Continutul sdu este
un amestec de valori comune — conceptii comune, respect
pentru drepturile omului, patrimoniu comun de idealuri si
principii (asa cum sta scris si in Preambulul Conventiei
Europene a Drepturilor Omului) —si de drepturi fundamentale,
garantate de Conventie si interpretate de Curtea de la
Strasbourg, construindu-se astfel un ,adevarat standard
european (...) in special in domeniul drepturilor al caror
exercitiu structureazd si determind democratia”.

Conceptele-cheie ale complexei probleme a ordinii
publice europene sunt, asadar: drepturi fundamentale, valori
fundamentale comune europene, democratie, stat de drept.

Nu trebuie neglijata nici ideea cd orice ordine publica are
nevoie de o autoritate care sa-i impunad, la nevoie, aplicarea.
Care ar fi aceasta autoritate in cazul ordinii publice europene?

2. ,Natura constitutionala” a Conventiei Europene a
Drepturilor Omului a fost pentru prima oarad legata de
problema existentei unei ordini publice europene. Conventia
a fost chiar numita, de catre unii din cei mai entuziasti

4 Idem, p. 16.
5 Constance Grewe, Helene Ruiz-Fabri, Droits constitutionnels
européens, Paris, PUF, pp.122-124,
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doctrinari, ,0 Constitutie Europeana in domeniul libertstii”®

sau ,0 adevdrata cartd constitutionald pentru Marea Europa”.”

Asadar, sarcina ambitioasd de a crea si proteja o ordine
publica europeana a fost la inceput asumata de Consiliul
Europei, prin sistemul sau de protectie a drepturilor omului si
mai ales de catre Conventia Europeand a Drepturilor Omului
si Curtea Europeana a Drepturilor Omului. Cea din urma a
afirmat, de altfel, rolul Conventiei de ,instrument
constututional al ordinii publice europene”.8 Misiunea
auto-impusa a Curtii — ca gardian al sistemului Conventiei — a
fost de la inceput nu doar ,protectia” drepturilor garantate de
Conventie, ci ,dezvoltarea” lor, ceea ce o aduce mai aproape
de misiunea unei adevarate Curti Constitutionale:? dezvoltarea
drepturilor prin adaptarea Conventiei — vazuta ca un
,instrument viu” — la schimbarile si evolutiile aparute in
societatea europeand, si chiar prin ,inventarea” de noi drepturi,
din aplicarea celor existente (cum ar fi, de pildd, dreptul la un
mediu sandtos, dreptul la nume, dreptul la executarea
hotdrarilor judecatoresti etc.).

Aceasta declaratie a Curtii privind rolul Conventiei
dateaza, totusi, doar din 1995, desi problema daca exista sau
nu o ordine publica europeana s-a pus in doctrind inca din
anii '60: ,exista o evolutie (s.n.) spre o notiune comuna
europeana de ordine publica” (Felix Ermacora, 1965); ,dreptul

6 ). Velu, R. Ergec, La Convention européenne des droits de I’homme,

Bruxelles, Bruylant, 1990, p. 35.
7" Frederic Sudre, ,L’Europe des droits de I’homme, L’Europe et le droit”,
in Droits, no.14, 1991, p. 105.
8  Curtea EDO, hotararea in cauza Loizidou ¢/ Turciei, 23 martie 1995,
§75.
A se veda si J.-F. Flauss, ,La Cour européenne des droits de ’lhomme
est-elle une Cour constitutionnelle?”, in Revue francaise de droit
constitutionnel, no.36, 1999, p. 711.
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CEDO este o adevarata (s.n.) ordine publica europeand”
(Ganshof van der Meersch, 1980).1° Trebuie de asemenea
observat ca fosta Comisie Europeana a Drepturilor Omului,
intr-unul din primele cazuri solutionate, a identificat ,0 ordine
publica a democratiilor libere ale Europei” (cauza Austria ¢/
Italiei, 1961).

Principalele trasdturi ale ordinii publice europene —
inteleasd ca incluzand standardele CEDO - sunt determinate
in primul rand de scopurile Consiliului Europei: crearea si
mentinerea unei mai mari unitati intre membrii sdi, in principal
prin elaborarea si implementarea unui standard pentru
protectia drepturilor omului. Cu toate acestea, astazi, aceste
scopuri trebuie atinse de un Consiliu al Europei cu 46 de state
membre si cu mai mult de 800 de milioane de indivizi! Asadar,
s-ar putea ridica o intrebare: este suficient acest sistem? Ordinea
publica europeand este, totodatd, prefigurata de mentionatul
preambul al Conventiei Europene ca un cadru moral pentru
statele parti, ca o declaratie de intentii. Aceasta declaratie nu
are nici o valoare in absenta unor actiuni efective ale statelor
si ale Curtii europene.

Asa incat, adevarata valoare in aceastd ecuatie apartine
obligatiilor efective ale statelor (asa cum sunt astazi interpretate
si dezvoltate de Curtea europeana), asumate in temeiul
prevederilor Conventiei, in special in ceea ce priveste acele
,drepturi care structureaza si determina democratia”: libertatea
de exprimare, dreptul de a nu fi supus torturii si altor pedepse
sau tratamente inumane ori degradante, principiul
preeminentei dreptului (potrivit Curtii, acest principiu are o
functie ,structuranta” in cadrul ordinii publice europene, fiind
un principiu fundamental al unei societati democratice —
cauza Brogan ¢/ Regatului Unit).

0 Apud F. Sudre, Existe-t-il un ordre public européen?, loc.cit., p. 50.
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Rolul Curtii rdmane esential: el este subliniat, astazi, mai
ales de interpretarea obligatiilor pozitive — care intaresc
standardul de protectie, impunand statelor parti o viziune mai
degrabd ,pozitiva” decat ,negativa” asupra atitudinii lor
privind exercitiul efectiv al drepturilor garantate.

in acelasi timp, trebuie remarcata extraordinara influenta
a jurisprudentei Curtii asupra dreptului intern al statelor parti:
exista cauze, deja celebre, care au determinat transformari
substantiale in dreptul intern al unor state ca Franta (dreptul
succesiunilor dupa cauza Mazurek din 2000), Marea Britanie
(interzicerea pedepselor corporale), Belgia (drepturile copiilor
ndscuti in afara casatoriei, dupa cauza Marckx), Luxemburg
(procedura civilda, dupa cauza Procola), Romania
(reglementarea constitutionald si legald a arestarii preventive
— conditia ca masura sa poata fi luatd doar de un judecator,
durata masurii etc. — dupd cauza Pantea ; dreptul la un proces
echitabil; dreptul de proprietate etc.). Si acestea sunt doar cateva
exemple Tn acest sens.

Fara indoiald, dreptul si practica jurisdictionald privind
Conventia Europeand a Drepturilor Omului raman, pana
acum, principalul vector al ordinii publice europene. Faptul
ca aproape toate democratiile europene apartin acestui sistem
il face sa fie si mai puternic, desi eterogenitatea sistemelor
juridice si a mentalitatilor poate uneori sa creeze dificultati in
gdsirea unui numitor comun. Cu toate acestea, este evident ca
ordinea publica despre care vorbim este bazata pe caracterul
obiectiv al Conventiei Europene si mai ales pe contributia Curtii
de la Strasbourg la afirmarea si dezvoltarea valorilor comune
ale societatii democratice europene.

Aceasta ordine publica a atins un asemenea nivel in relatia
sa cu sistemele juridice interne, incat realizarea sa implicd,
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astizi, o ,neutralizare”! a normelor contrare externe, prin
intermediul asa-numitei ,exceptii de ordine publica
europeand”/ exception d’ordre public européen, ca aplicare
a clasicei exceptii de ordine juridica internationald. Aceasta
fnseamnd ca instantele nationale pot refuza aplicarea unor
norme contrare ce emana de la un terf — conventii
internationale, legislatie straind, hotarari judecdtoresti strdine
—in favoarea aplicarii directe a Conventiei Europene.

Ca urmare a tuturor acestor dezvoltdri, se poate ridica
intrebarea: are nevoie Europa de o noud ordine publica mai
consolidata? Cum poate fi integratd Uniunea Europeana in
aceasta?

3. Uniunea Europeana si drepturile omului

Cum poate ,ajuta” Uniunea Europeand protejarea
drepturilor privite ca nucleu al ordinii publice europene? Daca
luam in considerare ca statele membre ale UE sunt si parti la
Conventia Europeana a Drepturilor Omului si ca au aceleasi
valori si principii comune, problema pare una usoara. Totusi,
nu este asa, in masura in care problema protectiei drepturilor
omului a fost pusa cu privire la aplicarea dreptului comunitar,
fard a avea nici un suport legal pentru a o rezolva. Curtea
europeana de la Luxemburg a avut atunci sarcina dificila de a
crea o constructie pretoriana de reguli menite sa ofere o baza
pentru protectia drepturilor omului. Intr-o serie de cauze,
incepand cu 1970, Curtea Europeana de Justitie a ridicat
drepturile omului la rangul de principiu fundamental al
dreptului comunitar (aldturi de suprematie, efect direct,
subsidiaritate etc.): Internationale Handelsgesellschaft, Nold
etc., avand ca principald sursa de inspiratie Conventia

" F. Sudre, L’ordre public européen, loc.cit., p. 125.
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Europeana a Drepturilor Omului (dupa cum a statuat Curtea
in cauza Rutili din 1975).12

in 1991, Curtea de la Luxemburg a declarat ci: ,asa cum
s-a pronuntat deja aceasta Curte in mod constant, drepturile
fundamentale formeaza o parte integranta din principiile
generale de drept, a ciror respectare o asigura. In acest scop,
Curtea se inspira din traditiile constitutionale comune ale
statelor membre si din liniile directoare furnizate de tratatele
internationale pentru protectia drepturilor omului la care statele
membre au colaborat sau ale caror semnatare sunt. (...)
Conventia Europeand are o semnificatie speciald in aceasta
privinta (...). Comunitatea nu poate accepta mdsuri care sunt
incompatibile cu respectarea drepturilor omului astfel recunos-
cute si garantate”.!3 Recunoasterea drepturilor fundamentale
ca principiu al dreptului comunitar a fost mai tarziu consacrata
intr-un tratat (art. F§2 Maastricht, art. 6§1 Amsterdam).

in ceea ce priveste mecanismele de control, indivizii au
un acces limitat la jurisdictia Curtii Europene de Justitie, pentru
protectia drepturilor lor fundamentale. Totusi, Curtea a aratat
ca ,indivizii sunt indreptatiti la o protectie judiciara efectiva a
drepturilor lor care deriva din ordinea juridicd comunitara
(...) Tratatul [CE] a creat un sistem complet de remedii si
proceduri juridice menite sa asigure controlul judecatoresc al
actelor institutiilor si a incredintat acest control instantelor
comunitare (...). Potrivit acestui sistem, acolo unde persoanele
fizice si juridice nu pot (...) sa atace in mod direct masuri
comunitare de aplicare generala, ele pot, dupa caz, fie sa
reclame invaliditatea unor asemenea acte in fata instantelor
comunitare in conformitate cu articolul 184 al tratatului, fie
sa faca aceasta in fata instantelor nationale si sa le ceara acestora

12 CEJ, Rutili v. Minister of the Interior, case 36/75 (1975).
3 CEJ, ERT v. DEP, case C-260/89 (1991).
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(...) sa sesizeze Curtea de Justitie cu o cerere de pronuntare
prejudiciald asupra validitatii”.'

Caracterul de ,ordine publica” al drepturilor fundamentale
este consolidat, in sistemul UE, de garantia politicd prevazuta
de tratate, atat in forma sa preventiva, cat si in cea represiva:
pe de-o parte, Consiliul poate declara, cu o majoritate de patru
cincimi, cd exista un risc clar de violare de catre un stat membru
a principiilor prevazute de articolul 6§1, inclusiv a drepturilor
omului; pe de alta parte, Consiliul European poate decide, la
nivelul sefilor de stat si de guvern, cu unanimitate de voturi,
la propunerea unui stat membru sau a comisiei, si dupd avizul
conform al Parlamentului European, existenta unei violari
grave si persistente, de catre un stat membru, a drepturilor
omului, a principiului preeminentei dreptului sau a principiilor
democratice, precum si suspendarea unor drepturi ale statului
vinovat.

4. Carta Drepturilor Fundamentale a Uniunii Europene

Toate aceste evolutii, de la natura pur economica a
comunitatilor europene, spre o uniune complexa,
politico-juridica, a dus la necesitatea, acceptatd de majoritatea
statelor membre, adoptarii unui document unic capabil sa
exprime conceptia Uniunii asupra drepturilor omului,
document care sd reprezinte un summum al valorilor comune

4 CEJ, Union de Pequenos Agricultores v. Council of European Union,
cauza C-50/00 (2002). A se vedea si Fabrice Picod, ,Les voies
juridictionnelles de garantie des droits fondamentaux”, in Gérard
Cohen-Jonathan, Jacqueline Dutheil de la Rochere, Constitution
européenne, démocratie et droits de [’"homme, Bruxelles,
Nemesis-Bruylant, 2003, pp. 241-252; Frédéric Krenc, ,La
comparaison des systémes de procédure communautaire avec ceux
de la CEDH”, in Quelle justice pour I’"Europe? La Charte européenne
des droits fondamentaux et la convention pour I’avenir de I’Europe,
Bruxelles, Bruylant, 2004, pp. 79-86.
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europene, al traditiilor constitutionale comune ale statelor
membre Tn materie si al experientelor anterioare ale Uniunii.
Acest document a fost adoptat si este acum Carta Drepturilor
Fundamentale a Uniunii Europene si, in acelasi timp, partea a
doua a Tratatului privind Constitutia pentru Europa. Ideile
fondatoare, politice si filosofice, ale Cartei au fost inspirate
din faptul cd Europa si esenta ei se afla intr-un proces global
de transformare, spre o Europd consolidatd, bazatd pe valori
comune (articolul I-2 al Tratatului constitutional).!”

Aceste transformari, de la scopuri pur economice si
monetare, la comunitatea politica de valori fundamentale,
impreuna cu procesul de extindere, au dus la concluzia ca
Uniunea are nevoie de propria sa carta ,de ordine publicd”.
Se poate pune intrebarea: ,De ce aceasta Carta?”. Unul dintre
cele mai bune raspunsuri date acestei intrebari apartine lui
Olivier Duhamel: ,Pentru ca Europa nu mai este doar o piata.
Pentru c& Europa este problema cetatenilor s&i.”'° In acelasi
spirit, unul din principalii artizani ai Cartei, Guy Braibant,
arata ca, odata cu adoptarea ei, Uniunea a devenit parte a
,hobilei cohorte a ansamblurilor institutionale Tnzestrate cu o

Cartd a drepturilor”.!”

15

,Uniunea este bazatd pe valorile demnitatii umane, libertdtii,
democratiei, egalitatii, statului de drept si respectului pentru drepturile
omului, inclusiv al drepturilor persoanelor apartinand unei minoritati.
Aceste valori sunt comune statelor membre intr-o societate caracterizata
de pluralism, nondiscriminare, tolerantd, justitie, solidaritate si egalitate
intre barbati si femei.”

Olivier Duhamel, Pour I’'Europe. La Constitution européenne expliquée
et commentée. Paris, Seuil, 2005, p. 266.

Guy Braibant, La Charte des droits fondamentaux de |’"Union
Européenne. Paris, Seuil, 2001, p. 17. V. si Jacqueline Dutheil de la
Rochere, ,La place de la Charte des droits fondamentaux de I’'Union
dans la constitution européenne” in Gérard Cohen-Jonathan, J.Dutheil
de la Rochére, Constitution européenne, démocratie et droits de
I’'homme, op.cit., p. 231.

16

17
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Proclamarea si semnarea Cartei ca acord interinstitutional
nu a adus mari clarificari in ceea ce priveste componenta
practica, deoarece nu are inca forta juridicd. Desigur, a fost
inclusa in tratatul constitutional, dar se pare ca mai avem de
asteptat pand la intrarea sa in vigoare. Principalele trasaturi
ale drepturilor, avute in vedere la elaborarea Cartei, au fost
universalitatea, indivizibilitatea si justitiabilitatea.
Universalitatea vizeaza drepturile recunoscute oricadrei fiinte
umane, dar exista si drepturi ce apartin doar cetdtenilor
europeni. Indivizibilitatea'® este cea care confera originalitate
Cartei, deoarece, spre deosebire de sistemele Natiunilor Unite
si Consiliului Europei, nu face nici o diferentiere intre drepturile
civile si politice si drepturile economice, sociale si culturale,
cel putin din punct de vedere formal. Justitiabilitatea este poate
cea mai importantd, fiind esentiala pentru eficienta oricarui
sistem de protectie a drepturilor omului.

Carta este importantd pentru ca va servi ca baza pentru
stabilirea unei noi ordini publice a Uniunii Europene in scopul
protectiei individului. Ea reprezintd totodata un real progres
si un semn al paradigmei statale europene, fie ea blamata sau
laudata. Carta este si un raspuns dat opozitiei manifestate de
unele Curti Constitutionale europene fata de ideea existentei
unei intentii a Comunitatii Europene de a proteja in mod
special drepturile omului,' precum si, asa cum spunea prof.

8 n ciuda opozitiei Marii Britanii!

9 A se vedea decizia Solange | a Curtii Constitutionale germane, unde
aceasta a statuat ca dreptul constitutional intern are prioritate fata de
dreptul comunitar in domeniul protectiei drepturilor fundamentale
atata vreme cat (so lange) nu exista o protectie echivalenta in dreptul
comunitar; o opinie similara a apartinut Curtii Constitutionale italiene;
mai tarziu, in 1986, (decizia Solange Il) Curtea Constitutionald germana
a recunsocut ca schimbarile produse in ordinea juridica a Comunitdtii
permit o protectie satisficdtoare a drepturilor omului: instanta germana
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” A
!

Benoit-Rohmer, o ,punte” intre Europa si cetdtenii sdi.?° Carta
a mai fost considerata ,o contributie la crearea progresiva a
unei culturi comune a cetdteniei Uniunii”.?! Cu toate acestea,
unul din punctele slabe ale Tratatului constitutional este acela
ca nu stabileste cai jurisdictionale speciale pentru protectia
drepturilor fundamentale. Dupa cum s-a observat in doctrina
recenta, in ciuda unor evolutii privind largirea accesului la
judecatorul european, stabileste un ,sistem jurisdictional
complex, greu accesibil de cdtre cetdteni”.?? De altfel, aceasta
este una din cele mai importante critici aduse viitorului sistem
UE de protectie a drepturilor. Pe langa caracterul restrictiv al
actualelor cai de recurs in fata Curtii Europene de Justitie
(reformate, intrucatva, prin unele prevederi ale Tratatului
constitutional),?? nu existd nici o cale jurisdictionalad speciala
deschisa indivizilor, cu scopul protectiei drepturilor
fundamentale prevazute de Carta. Doctrina a propus deja
crearea unei asemena cdi, mai ales pentru ca ar putea aduce
0 anumitda ,autonomie” a sistemului UE fata de cel al
Conventiei Europene a Drepturilor Omului.?*

a renuntat la controlul exercitat asupra dreptului comunitar derivat
din punctul de vedere al protectiei drepturilor omului atata vreme cat
aceastd protectie ramane echivalenta.

2 Florence Benoit-Rohmer, Union Européenne, valeurs et droits
fondamentaux. Notes de cours pour le master des droits de I'homme,
Strasbourg, 2005.

2 Jacques Ziller, La nuova Costituzione europea, Bologna, Il Mulino,
2004, p. 18.

2 Valere Corréard, ,Constitution européenne et protection des droits
fondamentaux. Vers une complexité annoncée?” in Revue trimestrielle
des droits de ’lhomme, no.67, 2006, p. 513.

3 Articlolul 111-369, care extinde sfera actelor supuse controlului pe calea
sesizdrilor preliminare; articolul 111-365 §4, care extinde sfera actelor
supuse recursului in anulare.

% Ase vedea Valére Corréard, loc.cit., pp. 516-518.
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Totusi, progresul realizat nu pare sa fie suficient pentru o
ordine publica europeana integrata, din moment ce Tratatul
constitutional prevede obligatia Uniunii de a adera la
Conventia Europeana a Drepturilor Omului. Asadar, Uniunea
Europeana va deveni subiect de control al Curtii Europene a
Drepturilor Omului.

Un pas indrdznet in aceastd directie a fost facut deja, anul
trecut, de Curtea Europeana a Drepturilor Omului, odata cu
hotdrarea din cauza Bosphorus Airways ¢/ Irlandei (2005),%°
in care Curtea a luat o pozitie ferma in privinta problemei
statutului dreptului comunitar vizavi de Conventia Europeana.
Astfel, Curtea si-a acceptat competenta de a verifica
conformitatea cu Conventia a unei masuri nationale de
implementare a unei norme a dreptului comunitar. Este o
solutie tranzitorie de integrare a celor doua standarde de
protectie a drepturilor, inainte de preconizata aderare a UE la
Conventie. A fost chiar considerata o ,adeziune fortatd” a
Uniunii la Conventie.?°

in spetd, Curtea de la Strasbourg a avut de-a face cu patru
sisteme de ordine juridica: ordinea juridicd nationald, ordinea
juridica a UE, ordinea juridica a Conventiei si, nu in ultimul
rand, ordinea juridicd internationala a Organizatiei Natiunilor
Unite, deoarece Regulamentul CE pe care se baza masura
internd in discutie era in acord cu o rezolutie a Consiliului de
Securitate al ONU, care stabilea sanctiuni economice
impotriva Republicii Federative lugoslavia.

5 Pentru cauze anterioare privind dreptul comunitar, a se vedea Cantoni
¢/ Frantei (1996), Matthews ¢/ Regatului Unit (1999), Senator Lines
¢/ 15 State Membre UE (2004).

Jean-Paul Jacqué, ,Droit communautaire et Convention européenne
des droits de I’"homme. L’arrét «Bosphorus», une jurisprudence
«Solange I» de la Cour européenne des droits de I'homme?” in Revue
trimestrielle de droit européen, no.3, juillet-septembre 2005, p. 762.
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in rationamentul siu, Curtea a utilizat conceptul de
,protectie echivalentd” a drepturilor omului si a statuat ca
,protectia drepturilor fundamentale de catre dreptul comunitar
poate fi consideratd ca fiind, inclusiv la momentul relevant in
speta, «echivalent» cu cel al sistemului Conventiei”.?” Prin
,echivalent”, Curtea intelege ,comparabil”: ,orice cerintd ca
protectia acordata de organizatie sd fie «identica» poate sa fie
impotriva intereselor cooperdrii internationale”.?® Cu toate
acestea, Curtea a ldsat o ,portitd” in rationamentul sau privind
aceasta echivalenta: nu a evaluat global garantiile drepturilor
omului in dreptul comunitar, permitand si chiar recomandand
o examinare de la caz la caz a diferitelor situatii care s-ar
putea ivi: ,Dacd se considera ca o asemenea protectie
echivalenta este asigurata de organizatie, va exista prezumtia
cd un stat nu s-a indepartat de cerintele Conventiei, atunci
cand nu face altceva decat sa implementeze obligatii juridice
ce decurg din calitatea sa de membru al organizatiei. Totusi,
o asemenea prezumtie poate fi rasturnata daca, in
circumstantele unui anumit caz, se considera cd protectia
drepturilor garantate de Conventie a fost in mod manifest
deficitara”.?? Curtea a reafirmat rolul Conventiei ca
,instrument constitutional al ordinii publice europene” in
domeniul drepturilor omului.3?

S-a nascut, astfel, ,doctrina Bosphorus”, care a introdus
criteriul de distinctie pentru a stabili raspunderea statului
pentru violarea drepturilor omului prin indeplinirea altor
obligatii internationale: puterea de apreciere a statului in ceea

Curtea EDO, Bosphorus Airways c/.Irlandei, hotdrarea din 30 iunie
2005, §155.

Idem.

2 Idem, §156.

Idem.
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ce priveste punerea in practica a respectivului act international.
in acest caz, daca statul nu are nici o putere de apreciere, nu
va fi responsabil atita vreme cat (avem, oare, de-a face cu o
decizie Solange Il la nivel european?), organizatia
internationala sau supranationala in chestiune ofera o protectie
echivalenta a drepturilor individuale.

Recunoasterea actualului sistem al UE ca fiind echivalent
din punctul de vedere al protectiei drepturilor fundamentale
a fost considerata ca o compensare a intarzierii intrdrii in
vigoare a Cartei Drepturilor Fundamentale a UE si, in acelasi
timp, ca o consolidare a starii actuale a ordinii publice
europene. ,Prin atitudinea sa pozitiva asupra sistemului juridic
al UE, Curtea contribuie la crearea unui Drept Comun
European si faciliteaza colaborarea dintre ordinile juridice”.?!
Aceastd ,atitudine pozitiva” este si mai evidentd daca avem in
vedere Protocolul nr. 14 al Conventiei Europene, care prevede
posibilitatea Uniunii Europene de a deveni parte la Conventie
(articolul 17).32

Aceasta aderare nu este nici ea scutita de dificultati, unele
dintre ele fiind totusi rezolvate de un Protocol cu acest obiect,
atasat Tratatului constitutional: in primul rand, se prevede ca
specificul Uniunii ca organizatie supranationald va fi pastrat.

31 Fabienne Kauf-Gazin, ,L’arret Bosphorus de la Cour européenne des

droits de I’homme: quant le juge de Strasbourg pallie le retard du
constituant de I’Union Européenne en matiére de protection des droits
fondamentaux..” in Europe des libertés, septembre 2005, p.14

Un memorandum pe aceasta problema a fost prezentat de Comisia
Europeanad incd din 1976, dar a fost intampinat cu opozitia unor state
membre, motivat de complexitatea tehnicd a aderarii. in special Marea
Britanie s-a opus acestui proiect, cu atat mai mult cu cat acest stat nu
inclusese, la momentul respectiv, Conventia in dreptul sdu intern si se
temea de eventuala ,penetrare” a Conventiei prin intermediul dreptului
comunitar.

32
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In aceastd privint, pot aparea mai multe probleme: cum
va fi reprezentatd Uniunea — care nu este membru al
Consiliului Europei si al Comitetului sau de Ministri —in cadrul
procesului de executare a hotararilor Curtii de la Strasbourg?
Care va fi statutul judecdtorului ales din partea Uniunii in
cadrul Curtii? O posibila solutie ar fi un judecator din partea
Uniunii care sa participe la toate cauzele pentru a urmari
evolutia jurisprudentei, dar avand vot deliberativ doar in
cauzele impotriva Uniunii.?* Nu in ultimul rand: cum va fi
indeplinitd conditia epuizarii cailor de recurs interne, din
moment ce nu exista deocamdatd un acces individual efectiv
la Curtea Europeand de Justitie? Va fi aplicabil articolul 33
privind plangerile interstatale, din moment ce conflictele dintre
Uniune si membrii sdi trebuie rezolvate exclusiv in cadrul
Uniunii?34 Solutiile acestor probleme vor trebui incluse intr-un
document atasat actului de aderare, pentru a evita viitoare
neconcordante.

Un alt aspect sensibil atins de Protocolul mentionat priveste
competentele Uniunii si ale Curtii sale de justitie: ,aderarea
nu va afecta competentele Uniunii”, adica Curtea Europeana
de Justitie si va pdstra exclusivitatea privind controlul legalitatii
dreptului comunitar. Hotdrarile Curtii de la Strasbourg care
vor constata violari ale drepturilor nu vor implica, asadar,
nulitatea actelor comunitare care au cauzat acele violari: Curtea
de la Luxembourg va stabili consecintele unei astfel de
hotdrari.?®

3 Jean-Paul Jacqué, ,La Constitution pour I’Europe et les droits

fondamentaux” in Europe des libertés, aout 2004, p. 12.

Pentru detalii, a se vedea G. Cohen-Jonathan, ,L’adhésion de I’'Union
européenne a la Convention européenne des droits de I’'homme” in
Quelle justice pour I’Europe, op.cit., pp. 74-76.

Pentru detalii, a se vedea J.P .Jacqué, La Constitution..., loc.cit.
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5. Concluzie

Ca urmare a acestor transformdri, putem conchide ca
ordinea publica europeana este in pragul unei dezvoltdri ,pe
mai multe straturi”, dupa intrarea in vigoare a tratatului
constitutional: nivelul dreptului intern; nivelul CEDO-drept
intern; nivelul sistemului UE de protectie a drepturilor omului;
nivelul CEDO-UE.

Daca aceste ,straturi” sau nivele vor fi capabile sd genereze
—in mod paradoxal — neutilizarea tuturor acestor instrumente
juridice (acesta fiind, in ultima instantd, scopul oricarui sistem
de protectie a drepturilor omului), ramane de vazut.

Vom avea, oare, un drept unificat al drepturilor omului
cu doud conventii si doud instante? Vor fi, oare, Carta UE si
Conventia Europeana doud fete ale aceleiasi monede? Vom
numi, oare, ,drept european al drepturilor omului” nu doar
in primul rand dreptul Conventiei Europene? Viitorul va aduce
raspunsul la aceste intrebari.
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SISTEMUL DE DREPT EUROPEAN.
INTRE TRADITIA JURIDICA MIXTA SI
DREPTUL CA EXPRESIE A CULTURII

Manuel GUTAN

I. Sistemul de drept european si statalitatea europeana

Este dincolo de orice indoiala ca vointa politica europeana
rezidd intr-un motor juridic exprimat prin ceea ce se numeste
Drept comunitar sau Drept european.! De asemenea, este bine
cunoscuta relatia inerentd dintre Stat si Drept. In mod
traditional, dintr-o perspectiva pozitivist-normativista, Statul
(national) este strans legat de un sistem de drept (national)
specific. In acelasi mod, Uniunea Europeand, ca o constructie
politica supranationald, se bazeazd pe o anume constructie
juridica supranationald. Daca nu putem conferi constructiei
politice europene dimensiunea unui stat clasic (poate chiar
federal), atunci, teoretic, nu putem conferi nici Dreptului
european dimensiunea unui sistem de drept (statal). Dar daca
[uam in considerare o ordine politica europeand particulara —
ca aceea a unei federatii europene de state independente —
avand vocatia sa devina in viitor un stat federal, putem lua in
considerare si o ordine juridica supranationala specifica avand

' In aceasta lucrare, sintagmele Drept Comunitar si Drept european

sunt utilizate ca sinonime.
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vocatia sa devind, in viitor, un sistem de drept statal
supranational.

Cu toate acestea, indiferent cum am denumi Dreptul
european - sistem de drept statal supranational, ordine juridica
supranationald, ordine juridica sui generis, ordine juridica
autonoma, sistem de drept supranational, drept
cvasiconstitutional, etc. — Dreptul european este un instrument
politic menit sd atingd scopuri politice si economice. In
consecinta, elita politica europeana pare a se concentra, in
mod natural, mai mult asupra rezultatelor si mai putin asupra
mijloacelor. Fara a se lua in calcul limitele si specificitatea sa,
dreptul ca instrument trebuie sa serveasca scopurilor politice
si economice europene. In acelasi timp, la nivel european,
aceasta viziune pragmatica ridica o serie de probleme in randul
juristilor, in conditiile in care edificarea unui Drept european
(statal) este evaluata in termenii traditiei juridice, culturii
juridice, identitatii juridice si mentalitatii juridice. Aceasta
abordare ,culturalista” este inevitabila si ea izvoraste din
procesul inerent al edictarii, interpretarii si aplicarii Dreptului
european.

Pe de altd parte, daca acceptam paradigma sistemului de
drept statal ca un cadru al constructiei juridice europene (fara
a conta daca o forma specifica de statalitate europeana exista
sau nu), atunci trebuie sa facem fata tuturor consecintelor logice
ale unui asemenea tip de abordare. In acest scop, procesul de
edificare a unui sistem de drept (statal) european trebuie sa
dea un raspuns clar cerintelor privind coerenta interna,
integritatea sau unitatea acestui sistem si trebuie sa clarifice
provocarea pluralismului juridic.

Pluralitatea sistemelor de drept nationale la nivel
european, precum si a traditiilor juridice europene face din
procesul constructiei juridice europene o ,cursa cu obstacole”.
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in vederea atingerii scopurilor politice, aceste sisteme si traditii
juridice nu doar coexista, pur si simplu, dar trebuie sa si
interactioneze intr-un oarecare mod. Concretizarea
constructiei juridice europene si, in consecinta, concretizarea
idealurilor politice si economice ale Uniunii Europene depind
fn mare mdsurd de succesul acestei interactiuni. Avand in
vedere diversele niveluri ale posibilei interactiuni (legale sau
culturale), vom avea cu prioritate in vedere ceea ce aceastd
interactiune inseamnad astazi si ceea ce ea ar putea sau ar trebui
sa fie maine. Acest lucru reprezinta calea dintre dreptul inteles
ca norma juridica si dreptul inteles prin prisma culturii.

Il. Cine interactioneaza?

Constructia ordinii juridice europene reuneste nu doar
sisteme de drept nationale diferite dar si traditii juridice diferite
ce se identifica prin evolutii istorice distincte si printr-o
metodologie juridica particulara. Constructia europeana
limitata la continentul european dominat de traditia Dreptului
civil ar fi facut, probabil, acest proces mai usor de atins si
dotat cu sanse mai mari de succes chiar daca, induntrul acestei
familii juridice, traditia juridica romana si traditia juridica
germana se caracterizeaza prin elementele ce le diferentiaza
clar una de cealalta. Adevarata problema a aparut nsa in
momentul in care integrarea europeana a Marii Britanii si a
Irlandei a introdus traditia Common Law in spatiul juridic oficial
al Comunitatii Europene. Din acel moment, constructia ordinii
juridice europene a insemnat ,lupta” dintre cele doua
importante traditii juridice.
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Ill. Cum interactioneaza traditiile juridice europene?

Ajungand fata in fata in contextul edificarii Uniunii
Europene, traditia dreptului civil si traditia Common Law sunt
obligate sa interactioneze. Acest fapt nu inseamna cd cele
doua traditii juridice au fost izolate una de cealaltd si ca semne
ale influentei reciproce au lipsit Tnainte de demararea
procesului integrarii juridice europene. Nu o singura data,
provocati de reforma propriului sistem de drept national,
juristii englezi si irlandezi, precum si cei continentali au utilizat
instrumentele importului juridic rational si irational pentru a
se inspira fiecare din solutiile juridice ale celorlalti.2 Tn acest
moment, ambele traditii juridice sunt fortate sa fie constiente
de alteritatea lor si obligate sa intre in contact cu aceasta. in
consecinta, dincolo de reforma juridica nationald, constructia
dreptului european nu este doar o problema de vointa politica
nationald dar, in acelasi timp, o problemad a consensului politic
si juridic intre partenerii europeni. in mod special, edificarea
dreptului european nu poate fi, cel putin teoretic, un rezultat
al imperialismului juridic intre statele membre ale Uniunii si,
in consecinta, nici o solutie juridica nationald nu poate fi
acceptatd ab initio. Filosofia lui ,cucereste..., infige steagul si
invinge-i pe bdstinasi” dezvoltatd de poporul englez? nu-si
gaseste locul aici. Fara a exclude, totusi, vanitatea juridica
nationald din aceastd ecuatie, a crea dreptul european este un
proces voluntar si rational a carui implinire ar trebui sa se

2 V. pentru detalii E. ORUCU, ,Critical Comparative Law: Considering

Paradoxes for Legal Systems in Transition”, in Nederlandse Vereniging
Voor Rechtsvergelijking, No. 59/1999, pp. 40-43; X. LEWIS, ,The
Europenisatisation of the Common Law”, in Transfrontier Mobility of
Law, Edited by R. Jagtenburg & E. Orucu & A. de Roo, Kluwer Law
International, Haga, 1995, pp. 49-50.

3 J. WARD, ,The Limits of Comparativism: Lessons from UK-EC
Integration”, in MJECL, no. 2/1995, p. 24.
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realizeze cu ajutorul instrumentelor dreptului comparat.
Apelul la dreptul comparat este astazi aproape obligatoriu, in
conditiile in care el pare cel mai eficient mod de a obtine
integrarea juridica.* Astfel, a construi dreptul european este o
comanda politica insa, in acelasi timp, o sarcina serioasa pentru
elita juridica ce se raporteaza la aceasta metoda speciald de a
edifica dreptul. Doar dreptul comparat poate ,oferi bazele
comparative pe care sa se sa se dezvolte un sistem de drept
pentru toata Europa... luand anumite ramuri ale dreptului... si
aratand care norme sunt general acceptate pretutindeni in
Europa si dacd ele se dezvolta pe directii convergente sau
divergente...”.> In acest proces, atat traditia dreptului civil cat
si cea a Common law sunt implicate si evaluate intr-o abordare
Jintersistemicd” specifica.® Drept consecintd, utilizarea
dreptului comparat ca instrument al procesului integrarii
juridice in Europa restrange inevitabil obiectul compardrii
juridice la traditiile juridice europene si condamna integrarea
la o ,abordare a depravdrii juridice”,” unde traditiile juridice
noneuropene sunt neglijate si chiar discriminate.

4 V.R.DEHOUSSE, ,Comparing National and EC Laws: The Problem of
the Level of Analysis”, in AJCL, vol. 42/1994, pp. 762-764; V., de
asemenea, B. DUTOIT, ,Essai de synthese”, in The Role of Comparative
Law in the Emergence of European Law, collogquium organized by the
Swiss Institute of Comparative Law, Lausanne, 14-15" of April 2000,
Schulthess, Zurich, 2002, pp. 185-199.

> K.ZWEIGERT & H. KOTZ, An Introduction to Comparative Law, Third
Edition, Oxford University Press, New York, 1998, pp. 29-30.

6 M. VAN HOECKE, M. WARRINGTON, ,Legal Cultures, Legal

Paradigms and Legal Doctrine: Towords a New Model for Comparative

Law”, in ICLQ), vol. 47/1998, p. 533.

Vezi J. HUSA, Emancipation or depravation for the European Legal

Mind? The Contribution of the Legal Traditions Approach, in MJECL,

no. 1/2006, p. 85. De ce ar fi acest drept comparat ,focalizat” interesat

de alte culturi / traditii juridice non-europene sau non-occidentale,

cand el are destule probleme cu acea aparentd non-convergentd a
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Recurgerea la dreptul comparat in constructia juridica
europeanad, atat la nivel legislativ cat si judiciar,® ne conduce
pe calea unei receptivitati juridice constiente la nivel national,
ceea ce ar putea face procesul contaminarii juridice si al iritarii
juridice? o chestiune de reciprocitate. In aceste conditii,
asa-numita ,abordare functionald”, concentrata asupra
contextului socio-cultural, poate fincerca sa evite
inconvenientele incompatibilitatii dintre institutiile juridice
europene ce se doresc a fi implementate si cultura juridica a
sistemului de drept national ce recepteaza si poate transforma
procesul armonizarii si adaptarii juridice intr-un real succes.'”

traditiilor juridice europene!? Dezbaterea academica cu privire la
integrarea juridica europeana, la dreptul European si la cultura juridicd
europeand este, aproape in exclusivitate, axatd pe problemele

comensurabilitatii, comprehensibilitdtii, convergentei si fertilizarii
juridice inter-culturale intre traditiile dreptului civil si common law-ului.

8 Vezi K. LENAERTS, ,Le droit comparé dans le travail du juge
communautaire”, in L’utilisation de la méthode comparative en droit
européen, Presses universitaires de Namur, Namur, 2003, pp. 111-168.

9

In aceastd lucrare folosesc sintagma de ,iritare juridicd” a lui G.
TEUBNER (v. ,Legal Irritants: Good Faith in British Law or How Unifying
Law Ends Up in New Divergences”, ih MLR, vol. 61/1998, pp. 11-32)
ntr-un inteles particular. La modul general, toate transplanturile juridice
care nu sunt rationale (adica realizate atunci cand este organic necesar
si cu o completa evaluare a alternativelor juridice, interne si externe)
reprezintd un iritant juridic pentru un anume sistem de drept national
importator. Solutia juridica importatd poate fi asimiliatd si natural
adaptata (in acest caz, o transpunere juridica va avea loc) sau poate fi
complet respinsa. Ca urmare, in ceea ce ma priveste, nu inteleg ,iritarea
juridica” dintr-o perspectiva complet negativa.

Lipsa aborddrii comparative in procesul constructiei juridice europene
poate determina, pe de altd parte, o reactie de respingere din partea
sistemelor de drept nationale, cum s-a intamplat in cazul EC Telecoms
Liberalisation, si la insuccesul proiectului comunitar. Vezi F. R. VAN
DER MENSBRUGGHE, ,Comparative Methodology as a Means of
Dissipating Tension”, in L’utilisation de la méhode comparative en droit
européen, Presses universitaire de Namur, Namur, 2003, pp. 41-66.
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Acest lucru fnseamnad ca juristii comparatisti trebuie sa evite
capcana accentuarii exclusive a similitudinilor dintre sistemele
de drept nationale in procesul integrdrii juridice europene.!!

Pentru cei care accepta acestd logicd, dreptul comparat
este un fel de chirurgie juridica care poate produce rezultatele
dorite daca este realizatd de persoana potrivitd si cu
instrumentele potrivite. In consecinta, este suficient s existe
comanda politica pentru a demara procedura juridica. De
aceea, sistemul juridic european se afla intr-o continua
expansiune, abordand noi domenii si ramuri — ca dreptul civil
— in demersul de a-si atinge eficienta si scopurile.'? Pe de o
parte, insd, eficacitatea dreptului comparat este legatd de tot
mai importanta putere de legiferare a institutiilor de la
Bruxelles, precum si de dorinta elitei politice si juridice de a
produce schimbarile economice si juridice proiectate, inclusiv
prin mijloacele codificarii.'® Pe de alta parte, constientizarea
acestui proces ridica in randul juristilor problema limitelor,
posibilitatii si realismului unei asemenea constructii juridice
in Uniunea Europeana.

" Dar vezi E. H. HONDIUS, The Judiciary: an Obstacle to the
Harmonisation of Civil and Common Law?, in Comparability and
Evaluation. Essays on Comparative Law, Private International Law and
International Commercial Arbitration, Martinus Nijhoff Publishers,
Dorbrecht-Boston-London, 1994, pp. 99-121.

Vezi ). SMITS, ,A European Private Law as a Mixed Legal System”, in
MJECL, nr.4/ 1998, pp. 328-329.

Vezi T. HARTLIEF, ,Towards a European Private Law? A Review Essay”,
in MJECL, nr.1/1994, p. 169. Apetitul pentru unificarea centralizatd a
dreptului in UE prin intermediul codificarilor depdseste limitele literale
impuse de art. 95 al Tratatului CE privind ,infiintarea si functionarea
pietei comune”. Preocupari cu privire la Dreptul european al familiei
si Dreptul succesoral european pot dovedi crearea unor scopuri politice
si juridice noi dincolo de prevederile dreptului primar european.
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IV. Care sunt limitele acestei interactiuni?

Dacd am incerca sa stabilim conturul integrarii juridice n
Uniunea Europeand, am putea identifica unele limite obiective
si subiective.

Dezbaterea cu privire la limitele obiective ale integrarii
juridice europene ne conduce la concepte ca ,mentalitate
juridica” si ,cultura juridicd”. In aceasta perspectiva, dreptul
este strict legat de societatea in care el este creat iar intelegerea
dreptului intr-o anume comunitate umand este determinata
cultural, fara nici o sansa pentru transformari epistemologice.
Pentru acest tip de logica, convergenta traditiei Dreptului civil
cu traditia Common Law este foarte dificil de realizat datorita
trasaturilor culturale imposibil de reconciliat si de depasit ale
acestora, precum natura gandirii juridice, semnificatia
sistematizarii, caracterul normelor juridice, rolul faptelor,
intelegerea drepturilor subiective si atitudinea fata de trecut.’
Chiar daca o oarecare convergenta juridica este atinsa in plan
formal, functionalitatea sa este pusa sub semnul intrebdrii
datorita intelegerii diferite a ei.' Chiar dacd juristii acestor
traditii juridice ar vorbi aceeasi limba juridicd, ei nu au nici o
sansa sa se inteleagd unii pe altii, datorita perspectivelor lor
cognitive diferite. Ca o consecinta a acestei viziuni agnostice,
mentalitatea juridica este pietrificatd intr-o societate anume,
fard a exista sansa de schimbare in timp in anumite conditii
specifice si reprezintd stare de spirit obligatorie si insolubila
pentru fiecare jurist al respectivei societdti. De aceea, ar fi

4 Vezi P. LEGRAND, ,European Legal Systems are not Converging”, in
ICLQ, vol. 45/1996, pp. 64-74.

5 See P. LEGRAND, , The Impossibility of Legal Transplants”, in MJECL,
nr. 4/1997, pp. 116-118. V. si P. LEGRAND, ,Legal Traditions in
Western Europe: the Limits of Commonality”, in Transfrontier Mobility
of Law, Edited by R. Jagtenburg & E. Orucu & A. de Roo, Kluwer Law
International, Haga, 1995, pp. 63-84.
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logic pentru o asemenea culturd juridica sa fie neinteresata,
datoritd lipsei de eficientd, de importul juridic din alte culturi
juridice si sa fie satisfacuta de un simplu paralelism cultural
exploatat doar spiritual (nu si practic).

Aceasta utilizare a conceptului de ,cultura (juridica)” drept
o ,epistemologie a conflictului”’® afecteaza profund esenta
optimista a metodologiei compardrii juridice, in mdsura in
care constructia juridica si nejuridica europeana este o
chestiune de optimism bazat pe o reald intelegere a alteritatii
si nu doar pe postularea alteritatii. In acest context, ar fi poate
indicat sa se atragd atentia oficialilor UE asupra constructiei
juridice iluzorii pe care o desfasoara la Bruxelles. in acelasi
timp, ar fi necesar sa intelegem ca Uniunea Europeana este o
constructie politica si economica ridicata pe un castel de nisip
iar politicienii europeni incearca sa mute cdruta europeana
spre prosperitate biciuind corpul efemer al dreptului european.
Dar aceasta ar fi o atitudine lipsita de sens: deoarece integrarea
juridicd europeana trebuie sa fie realizata, nu exista nici un
fel de justificare pentru a face o evaluare preliminard a
interrelatiilor dintre drept si societate. Tot ceea ce trebuie facut
este sa se descopere problemele si sa se incerce, atat cat este
posibil, cautarea unor solutii.

Discutia despre limitele subiective ale integrdrii juridice
europene ne conduce spre problema identitatii juridice
nationale. Din anumite puncte de vedere, dreptul european
trebuie sa respecte si sa conserve traditiile juridice nationale
si mentalitatea juridicd nationald'”. De asemenea, se pare c3,
uneori, nu pe conservarea identitatii juridice nationale se pune

16 VeziP. GLENN, ,Legal Cultures and Legal Traditions”, in Epistemology

and Methodology of Comparative Law, Hart Publishing, Oxford and
Portland Oregon, 2004, p. 17.

Vezi A.-H. HAHN, , The Harmonization of European Private Law Systems
and the Role of Comparative Law”, in I/LI, no. 30/2002, p. 277.
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accentul, ci pe suficienta unui nationalism juridic unde nu
este potrivit pentru ,un popor adult” (ca cel francez) sa fie
fnvatat cum se face dreptul de catre niste juni birocrati strdini
de la Bruxelles.'® Dacd ,unitatea juridicd in diversitatea
juridicd” inseamnd ,unitate n vanitatea juridica nationala”,
integrarea juridica europeana nu este, intr-adevar, un subiect
de discutie. Aceastd atitudine demonstreaza ca nu mai sus
amintita imposibilitate de intelegere si convergenta intre
traditile Dreptului civil si Common Law reprezinta obstacolul
real al integrdrii juridice europene. Nationalismul juridic si
xenofobia juridica sunt obstacole mult mai dificil de depasit
si este necesard o profunda schimbare de mentalitate pentru
ca acest lucru sa se intample. Nu specificitatea unei culturi
juridice nationale este adevarata problema a integrarii juridice
europene ci lipsa unei adevdrate intelegeri a necesitatii
schimbarii acestei culturi si mentalitati juridice nationale.

V. Care este rezultatul? Traditia juridica mixta - o
solutie pentru un drept european integrat?

in ciuda himerei neconvergentei sistemelor juridice
europene, postulata de analistii sceptici ai dreptului, este
evident ca dreptul european este un corp viu pus in serviciul
bunastarii economice si echilibrului politic in cadrul Uniunii
Europene. Constructia juridica europeana este, in consecinta,
o necesitate realizata de elitele politice si juridice ale Europei.
Traditiile juridice europene sunt, de aceea, comensurabile iar
procesul poate fi simplu explicat prin mecanismele teoriei
transplantului juridic. Daca se are in vedere o cauza a
transplantului juridic la nivel european, atunci dreptul

8 VeziF. TERRE, Introduction générale au droit Ve édition, Dalloz, Paris,
2003, p. 248.
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comparat clasic ar trebui sa fie cauza rationala potrivitd pentru
integrarea juridica europeana si folosita pe scara larga de elita
juridica europeana. Ea ar putea oferi, de asemenea, autoritatea
necesard procesului integrarii europene.'® In acelasi timp,
validitatea si eficacitatea metodei compararii juridice nu este
asigurata doar de logica rationalitatii, dar si de logica familiilor
culturale juridice. Realizand o analiza antropologica si
sociologicd, dreptul comparat subliniaza valorile
fundamentale comune si viziunea comuna despre lume a
popoarelor occidentale.2% In consecintd, o ideologie (juridica)
comuna deja unifica traditiile Dreptului civil si Common Law
intr-o unica si vasta familie culturala juridica occidentala.
Aceste baze ideologice comune sunt un context perfect al
constructiei juridice europene si ele au mai multe sanse sa
faca fata necesitatii existentei unei culturi juridice europene
in interiorul Uniunii Europene decat efortul de a ,vana” vechiul
jus commune european ca un argument istoric in favoarea
integrarii juridice pe continent.?!

Este adevarat, pe de alta parte, ca recunoasterea unei
familii culturale juridice care sa includa traditiile juridice
europene nu asigura automat existenta unei profunde
convergente in cadrul sistemului de drept european. Dreptul

Y Vezi A. WATSON, ,Legal Culture v. Legal Tradition”, in Epistemology
and Methodology of Comparative Law, Hart Publishing, Oxford and
Portland Oregon, 2004, pp. 2-3.

D Vezi M. VAN HOECKE, M. WARRINGTON, op. cit., p. 515.

2 F. WIEACKER propune trei constante esentiale ale culturii juridice
europene: personalism, legalism si intelectualism (a se vedea
Foundations of European Legal Culture, in AJCL, volum. 38/1990,
p. 20 si urmatoarele). Pentru aceeasi logica poate fi amintit
S. STROMHOLM cu a sa lucrare L’Europe et le droit, PUF, Paris, 2002.
Este evident cd aceasta ,ideologie comund” are, la randul ei, o
dimensiune istoricd avand in vedere cd a fost dezvoltatd de-a lungul
secolelor.
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comparat este un instrument al integrarii juridice dar, tehnic
vorbind si pe termen scurt, sistemul juridic european are in
vedere dreptul pozitiv si mai putin mentalitatea juridica.
intr-adevar, normele juridice, principiile, institutiile si
structurile sunt mai simplu si mai rapid unificabile si de
transpus Tn domeniul dreptului.?? Fiind rezultatul unei
abordari voluntare, lucide si rationale, integrarea juridica
europeand asigura receptivitatea sistemelor de drept nationale
fata de noul drept european, necesara in scopul de a nu fi
blocata de o neasteptata respingere din partea celor din urma.

Aceastd logica a dreptului inteles ca norma juridica aduce
fatd Tn fatd norma juridica europeand si cultura juridica
nationald. Un asteptat proces de implementare (a directivelor)
si interpretare (a regulamentelor) a dreptului european de catre
legiuitorii si instantele nationale da nastere unui proces natural
de transpunere juridica. in prezenta unor culturi juridice
nationale diferite, acest proces presupune, inerent, o
interpretare si aplicare diferentiata a dreptului european in
statele membre. Este un mod de a intelege convergenta juridica
sub forma unei firesti adaptari a normei juridice europene in
diferitele culturi juridice nationale si, in acelasi timp, o
modalitate de a proteja identitatea juridicd nationald in
contextul filosofiei ,unititii in diversitate”.23 In acest context,
dreptul european trebuie inteles mai mult ca un drept
european armonizat decat ca un drept european unificat.
Bineinteles, pentru a vorbi despre toate acestea este nevoie de
un interes suprem si de o vointa politica a statelor membre de
a depasi particularitatile politice si culturale nationale, precum

Ase vedea. A. WATSON, Legal Transplant and European Private Law,
in EJCL, www.ejcl.org/ejcl/44/44-2.html, vol. 4/2000, p. 9.

3 Ase vedea ORUCU, Law as Transposition, in ICLQ, nr. 51/2002, pp.
207-212; A. WATSON, op. cit. p. 9 si urmdtoarele.
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si de a proceda efectiv la implementarea dreptului european.?*
Acest lucru implica, de asemenea, o schimbare importantd in
rolul unor curti constitutionale nationale de a controla
constitutionalitatea normelor comunitare si o sporire a fidelitatii
lor fatd de Uniunea Europeand.

Rezultatul esential al acestui proces este construirea
dreptului european ca un mixaj juridic. inteles ca fiind
rezultatul unei ne-impuneri a unui anume sistem de drept,
acest mixaj juridic poate fi calificat ca fiind pluralist.?® Dar, in
ciuda faptului ca sistemele de drept europene sunt evaluate in
mod egal, acest Drept european ca mixaj al traditiilor juridice
ridica ntrebdri cu privire la egalitatea de sanse si egalitatea
n rezultate ca o dovada a granitei foarte subtiri intre integrarea
juridica europeana si lupta juridica europeana. Exista o mare
sensibilitate cu privire la stricta determinare a ,civilizarii”
acestui Common Law sau cu privire la ,common-arizarea”
traditiei dreptului civil?” in constructia juridicd europeana.

2 H.P. GLENN, Harmonization of Private Law Rules Between Civil and
Common Law Jurisdictions, in Rapports generaux au Xllle Congres
International de Droit Compare, Montreal-1990, Les Editions Yvon
Blais Inc., 1992, p. 87-88; Vezisi T. M. J. MOLLERS, , The Role of Law
in European Integration”, in AJCL, vol. 48/2000, pp. 685-686.

% M. ZULEEG, ,A Community of Law: Legal Cohesion in the European
Union”, in FILJ, no. 20/1996-1997, p. 637.

% Vezi M. DELMAS-MARTY, Le pluralisme ordonné, Editions du Seuil,

Paris, 2006, p. 102.

in mod special, juristii francezi sunt foarte preocupati s stabileasca

gradul n care puritatea dreptului francez este atinsa de dreptul

european si, in particular, de traditia Common Law. Vezi

M. DELMAS-MARTY, op. cit., pp. 110-111. Larandul lor, juristii englezi

sunt sensibili la acea “mission civilisatrice” dezvoltata de juristii francezi.

Ase vedea B. S. MARKESINIS, ,Our Debt to Europe: Past, Present and

Future”, in Millennium Lectures: The Coming Together of the Common

Law and the Civil Law, Hart Publishing, Oxford — Portland Oregon,

2000, p. 62.
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Raspunsul la problema ar clarifica compozitia acestui mixaj
juridic dar, in acelasi timp, si profunzimea acestei mixitati
specifice.

Pentru moment, o scurtd privire asupra mixajului juridic
european ne descopera traditia Common Law ca fiind
candidatul favorit la iritare juridicd in Uniunea Europeand.?®
Din nefericire, aceasta iritare, nu o singura datd, s-a manifestat
mai mult ca un virus periculos decat ca o ,infuzie sanatoasa”
iar sistemul de drept englez tinde sa produca anticorpi. Cuvinte
ca ,anxietate” sau ,confuzie” sunt relevante pentru starea de
spirit a corpului judecdtoresc englez confruntat cu lucruri
stranii ca ,interpretarea teleologica” sau ,principiul
proportionalitatii”.?? Acest aspect marturiseste multe despre
limitele dreptului comparat ca un panaceu universal si
dovedeste ca mixajul juridic european este destul de departe
de a fi ,amestecat” si de a fi devenit un ,amalgam juridic”. n
acelasi timp, el dovedeste cd aceastd constructie juridica
europeand nu este doar o problema de obiectivitate stiintificd.
Caracterul mixt este totusi evident dar este greu de spus cand
aceasta va implica o transformare profunda in mentalitatea
juridica a judecatorilor englezi; cu toate acestea, unele
exemple de interpretare deductiva a dreptului european si chiar
a dreptului intern englez3? ne pot conduce spre meditatie si
sperantd. In orice caz, este semnificativ, la nivel spiritual, ca
noua metodologie juridicd a fost primita de juristii englezi ca
un instrument natural si eficient pentru a atinge anumite

% VeziB.S. MARKESINIS, ,Foreign aw and Comparative Methodology:
a Subject and a Thesis”, Hart Publishing, Oxford, 1997, pp. 181-190.

P |. WARD, op. cit., pp. 24-26.

V., pentru exemple, E. ORUCU, Critical Comparative Law..., op. cit.,
pp- 47-49; ). E. LEVITSKY, ,, The Europenianization of the Brithish Legal
Style”, in AJCL, Vol. 42/1994, pp. 371-374.
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scopuri specifice.3! In ciuda acestui aspect, rimane inca
problema transpunerii juridice, in conditiile in care
interpretarea deductiva pare a se canaliza in directia versiunii
americane a Common Law decat in directia propusa de Curtea
Europeand de Justitie (CEJ).3?

Aceastd stare de lucruri nu poate fi, in mod necesar,
explicata prin concepte ca ,imperialism juridic”. Mecanismul
intern al procesului credrii dreptului european favorizeaza
dreptul scris continental (legea), ca izvorul cel mai important
al dreptului, apetitul pentru codificare si interpetarea
teleologicd (incluzand asa numitele travaux preparatoires).33
Pana la urmd, metodologia juridica romano-germanica face
mult mai bine fata provocarilor dreptului ca instrument al
integrarii.>* Datorita ,lipsei de interes a traditiei Dreptului civil
pentru continuitate sociald in promovarea normativitatii
juridice”,*> dreptul European se poate manifesta ca un
,sistem”. In acelasi timp, metodologia continentald teleologica
(deductivd) centrata pe anumite scopuri de interpretare a
dreptului este cea mai buna cale de a asigura corecta aplicare
a reglementdrilor juridice ale Bruxelului pe intreg cuprinsul
Uniunii Europene si intr-un context multilingvistic3® iar CEJ
din Luxemburg este dornica sa pdstreze aceasta cale. Pe de
altd parte, aderand la Uniunea Europeand dupa decenii,
Anglia, ca si Romania astdazi, a fost transformata intr-un

31 Vezi). E. LEVITSKY, op. cit., pp. 368-369.

32 Idem, p. 380.

B X.LEWIS, op. cit., pp. 54-55.

3 VeziP. GLENN, Legal Traditions of the World, Oxford University Press,
New York, 2004, p. 158.

¥ Idem, p. 153.

% Vezi A. M. LOPEZ-RODRIGUES, ,Towards a European Civil Code
without a Common European Legal Culture? The Link Between Law,
Language and Culture”, in JIL, no. 29/2003-2004, pp. 1212-1213.
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receptor neputincios de drept prin incorporarea ,la gramadd”3”
a dreptului european.

VI. De la dreptul inteles ca norma la dreptul inteles
prin prisma culturii in Uniunea Europeana

Din nefericire, din cele expuse mai sus rezultd clar ca logica
europeand a dreptului inteles ca norma nu asigurd mult dorita
integrare a dreptului european.38 lar fard o puternicd integrare
juridica se considera cd scopurile politice, sociale si economice
ale Uniunii Europene nu pot fi atinse. Din anumite puncte de
vedere, convergenta juridica europeand poate fi intarita prin
apelul tot mai intens la un drept unificat in locul unui drept
armonizat. Dar completa depdsire a discrepantelor dintre
normele juridice nu este suficienta pentru a asigura
dimensiunea unitatii dreptului european. Curtea Europeana
de Justitie din Luxembourg a subliniat, nu o singura datd,
necesitatea unei transpuneri si aplicari uniforme a dreptului
european de catre legiuitorii si instantele nationale iar acest
lucru reprezinta o reala conditie pentru unitatea juridica
europeand.’? Aceastd viziune este justificatd atat de refuzul
statelor membre de a aplica dreptul european, cat si de
evidentele discrepante in procesul de ,recunoastere a
dreptului” si ,descoperire a dreptului” la nivelul si intre
jurisdictiile nationale, de unde si derivd, uneori, rezultate in
mod izbitor diferite.* Principiul subsidiaritdtii si politica

Vezi X. LEWIS, op. cit., p. 49.

K. ZWEIGERT si H. KOTZ, op. cit., p. 28.

Vezi M. ZULEEG, op. cit., p. 625.

Vezi E. HONDIUS, ,Finding the Law in a New Millennium. Prospects
for the Development of Civil Law in the European Union”, in D’ici,
D’ailleurs: harmonisation et dynamique du droit. Mélanges en
I’honneur de Denis Tallon, Société de législation comparée, Paris,
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,clauzelor deschise” in aplicarea directivelor legitimeaza aceste
diferente Tn contextul unui pluralism juridic european
consistent. Evolutia principiului ,bunei credinte” in sistemul
de drept englez,*' a ,discrimindrii sexuale indirecte” in
sistemul de drept francez,*? a fenomenului intarzierii la nesfirsit
a proceselor in sistemul de drept italian*? si a ,ideologiei
deciziei judecadtoresti limitate” in fostele state socialiste
europene** reprezintd un exemplu foarte relevant pentru
aceastd situatie.

Daca problema ,recunoasterii” dreptului european de catre
sistemele de drept nationale este mai mult una politicd si pare
a fi usor de rezolvat datorita principiului prioritatii dreptului
european asupra celui national, stabilit de catre CEJ, problema
,descoperirii dreptului” este mult mai sensibild, avand in vedere
ca ea implicd diferente in metodologia juridica utilizata de
instantele nationale. Toate aceastd perspectiva scoate in
evidentd faptul ca unitatea dreptului european rezida mai mult
in capacitatea instantelor nationale de a interpreta si aplica
rglementdrile juridice ale Comunitatii in scopul de a obtine
efectele dorite de Bruxelles si mai putin in procesul efectiv al
credrii dreptului european. Astfel, accentul cade asupra
procesului de interpretare si aplicare a legislatiei europene si

1999, p. 106-110; V. si J. SMITS, The Making of European Private
Law. Toward a lus Commune Europaeum as a Mixed Legal Systems,
Intersentia, Antwerp, 2002, p. 32.

4 Vezi G. TEUBNER, op. cit.

4 VeziC. ). WALLACE, ,European Integration and Legal Culture: Indirect
Sex Discrimination in the French Legal System”, in LS, vol. 19/1999,
pp. 397-414.

¥ Vezi D. NELKEN, ,Using the Concept of Legal Culture”, in AJLP, vol.
29/2004, pp. 11-26.

# VeziZ.KUHN, ,World Apart: Western and Central European Judicial
Cultures at the Onset of the European Enlargement”, in AJCL, vol.
52/2004, pp. 531-567.
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asupra rolului jucat, in cele din urma, de instante in asigurarea
unitatii si integritatii dreptului european. In consecinta,
incurajarea de catre CEJ a interpretdrii teleologice a dreptului
european in instantele nationale a fost o atitudine logica, avand
in vedere faptul cd ea se potriveste cel mai bine cu ideea de
prezervare a unitatii juridice europene.

in mod cert, existenta unui sistem de drept european
trebuie sa rezide Tn unitatea sa dar acest lucru poate fi gasit in
alta parte decat in simpla idee a unui drept european unificat
sau armonizat. Aceasta deoarece unitatea si chiar
uniformitatea dreptului european presupune o epistemologie
juridica identica ce include o hermeneutica juridica identica.
,0 conditie determinantd pentru obtinerea uniformitatii
juridice este existenta unei culturi juridice comune (s.n.)
generate de un discurs juridic comun” (s.n.).*> De aici se poate
desprinde si un raspuns foarte bun pentru scepticismul lui
Legrand: daca nu existd o cultura juridica europeana, trebuie
sa cream una.

Aceasta dialecticd merge dincolo de dreptul inteles ca
norma si pretinde o perspectiva a dreptului inteles prin prisma
culturii. Aceasta ridica, de asemenea, dubii asupra conservadrii
discursului culturii juridice nationale sau al traditiei juridice
si propune o schema pentru o noua cultura juridica europeana
in care cele nationale ar putea fi topite. Pe de alta parte, o
asemenea perspectiva reprezinta un factor iritant evident
pentru instantele nationale contemporane si pentru logica
,diversitatii in unitate”. Pe de altd parte, necesitatea unei culturi
juridice europene comune rezultd din viata interna a dreptului
european si din scopurile Uniunii Europene. Existenta sa ar fi

% Vezi A. M. LOPEZ-RODRIGUES, op. cit., p. 1208; vezi si ). SMITS, The
Making of European Private Law. Toward a lus Commune Europaeum
as a Mixed Legal Systems, p. 33.
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posibila deoarece traditiile, culturile juridice particulare si
mentalitatile juridice nu sunt facute pentru eternitate. Ele se
pot schimba.*

Dar, cum ar putea fi o cultura juridica europeana cu
adevarat posibila? Este sigur ca ea nu poate fi rezultatul necesar
al unei impuneri calculate si centralizate din partea
Bruxelles-ului sau a Luxemburgului (cu toate cd insistenta CEJ
asupra utilizarii metodei teleologice de interpretare juridica
ar putea demonstra contrariul). Mentalitatea juridica nu poate
fi impusa de la varf spre baza de logica dreptului inteles ca
normd. Poate, in acest context, rolul dreptului comparat ca
un instrument rational exclusiv in procesul integrarii juridice
europene ar trebui reconsiderat. De asemenea, apetitul
Bruxelles-ului pentru o creare centralizata si cvasi-sistematica
a dreptului european ar trebui reevaluat in acest context si
mai bine orientat.

Din punctul nostru de vedere, acest demers nu implica
eliminarea viziunii dreptului inteles ca norma juridica din
ecuatia integrdrii juridice europene. Credem ca Europa este
condamnata la o constructie juridica centralizata si focalizata
pe scopuri clare prin intermediul dreptului edictat (al legii) si
cd ,miscarea liberd a normelor juridice”#’ nu este solutia cea

% Vezi A. PETERS and H. SCHWENKE, ,Comparative Law Beyond
Post-Modernism”, in ICLQ), vol. 49/2000, p. 814 si urmdtoarele.

J. SMITS, A European Private Law as a Mixed Legal System, p. 338.
Ipoteza lui Smits conform cdreia un drept privat european uniform
poate fi realizat prin intermediul importului de catre sistemele de drept
nationale a normei juridice celei mai eficiente dintr-o piata libera a
normelor juridice ridica o serie de probleme: pot fi intotdeauna
cunoscute toate normele juridice ce reglementeazd un anume segment
al economiei si pietei? Ce anume ne asigurd ca o anume norma juridica
particulard este cea mai eficienta? Poate fi intotdeauna remarcatd o
anume normd juridica de catre “cumpadrdrori” pe o piata liberd a
normelor juridice? Dacd da, ce poate asigura aplicarea de catre toti

Vv
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mai potrivita. Procesul continuu si constient al unificarii si
armonizarii dreptului pe bazele unui proces reevaluat de
edictare a dreptului si ale unei eficiente implementdri la nivel
national reprezinta o conditie importanta pentru atingerea
scopurilor Uniunii Europene.*® Tot ceea ce trebuie facut este
a transforma acest proces intr-unul sistematic, in scopul de a
deveni ,sistemic”. Principiile efectului direct al dreptului
european si al suprematiei dreptului european asupra celui
national dezvoltate de CEJ sunt relevante pentru pentru aceasta
tendinta si justifica o preferintd pentru unificarea juridica mai
degraba decat pentru armonizarea juridica. Dreptul inteles
prin prisma culturii va fi dezvoltat paralel cu dreptul inteles
ca norma juridica si mai existd incd destule de facut in procesul
de unificare a dreptului european. Aici dreptul comparat poate
fi un element de identificare a culturii juridice europene la
nivelul actorilor creatori ai dreptului european.

Luand in considerare aceasta tendinta spre o evolutie
,sistemicd” clasicd a dreptului european, credem cd Europa nu
este acum, teoretic vorbind, pregdtita sa pdraseasca ideea

membrii Uniunii Europene a acestei legi mai eficiente? Ce se intampla
dacd uniformitatea juridicad in alte domenii decat cel economic se
doreste a fi realizata in dreptul European? Ce se intampla daca actorii
dreptului (mai ales judecdtorii) apartinand unui sistem de drept national
nu sunt interesati de importul juridic sau nu au nici un fel de cunostinte
in materie de drept comparat? Dincolo de toate acestea, ce ne poate
asigura cd acea norma juridicad eficientd, odatd detectatd in practicd,
va si inteleasa interpretatd si aplicatd in acelasi mod pe tot cuprinsul
Uniunii Europene? In ciuda faptului c& insusi autorul neaga existenta
unei culturi juridice europene, el conditioneaza, in final, succesul
teoriei sale de existenta a priori a unui aspect particular al culturii
juridice: “judecatorii in Europa trebuie sa fie pregatiti sa foloseascd
rationamentul compardrii juridice n judecatile lor”. Vezi The Making
of European Private Law. Toward a lus Commune Europaeum as a
Mixed Legal System, p. 70.
% Vezi T. M. J. MOLLERS, op. cit., p. 694 si urm3toarele.
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pluralismului juridic chiar dacd, in viata sa reald, dreptul
european ntampina cateva exemple de pluralitate juridica
,perturbatoare”.#9 Chiar dacd, insd, pluralismul juridic va fi
conservat prin intermediul armonizarii juridice deoarece el
,poate ajuta la sigurarea unui respect mutual si control” intre
instantele nationale si europene®® ori va invinge, dupa un
puternic proces de unificare juridica, ideea unui sistem de drept
european statal, problema aplicarii diferite a dreptului european
si solutia unei culturi juridice europene raman incd in picioare.

Fara a exclude dreptul comparat din aceasta evolutie,
cultura juridica europeand trebuie lasatd sa-si gaseasca propria
cale in cadrul procesului de dezvoltare in practica juridica a
dreptului european de catre diversii actori ai dreptului. Traditia
Dreptului civil si cea a Common Law vor interactiona liber la
diverse niveluri, descoperind astfel modalitati neimpuse de
echilibru si integrare.’" Tn acest proces, culturile juridice
nationale pot fi pdstrate, nu ca ,identitdti” pietrificate ci ca
furnizori egali de solutii juridice (culturale). Jurisprudenta CE)
ilustreaza perfect aceasta realitate.>> Cum ar putea, oricum,
cineva sa sustind cd traditia Dreptului civil si cea Common

®  Cel mai izbitor exemplu este reprezentat de refuzul unor curti

constitutionale nationale (in special cea a Germaniei) de a accepta
incidenta dreptului european in sistemul de drept national propriu
dacd reglementarile europene sunt contrare celor nationale in ceea ce
priveste protectia drepturilor fundamentale.
P Vezi N. W. BARBER, ,Legal Pluralism and the European Union”, in
ELJ, vol. 12/2000, p. 328.
Dialogul, deschiderea si schimbul de experientd intre judecatorii
Civilisti” si cei ai Common Law pare a fi calea corectd in ,cautarea
inspiratiei” in domeniul metodologiei judiciare. A se vedea LORD
GOFF OF CHIEVELEY, ,Coming Together —the Future”, in Millennium
Lecturers: The Coming Together of the Common Law and Civil Law,
Hart Publishing, Oxford — Portland Oregon, 2000, p. 248.
2 Vezi T. KOOPMANS, ,The Birth of European Law at the Crossroads of
Legal Traditions”, in AJCL, vol. 39/1991, pp. 500-505.
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Law s-ar prabusi in mod necesar in cadrul acestui proces? Ele
pot sa coexiste in mod natural ca subculturi ale aceleiasi culturi
juridice europene, asa cum culturile juridice franceza si
germana se manifesta ca subculturi juridice ale traditiei juridice
romano-germanice.’3 Aceasta viziune poate fi o bazd culturald
perfectd pentru o prognozata federatie europeand®* unde
statele membre sunt identitati politice si juridice egale.

Lungul drum spre dobandirea unei dimensiuni necesare a
trecutului si prezentului unei traditii juridice poate fi irational
dar rezultatul trebuie sa fie, la un moment dat, clar si rational
exprimat intr-o noud epistemologie. Trebuie sa mentionam
din nou cd acest ,trecut” nu trebuie sa fie cu necesitate dreptul
roman reinviat sau celebrul ius commune pe care unii
teoreticieni incearca sa-| acrediteze, si asta din cauza aplicarii
sale geografice limitate pe continent si, foarte clar, din cauza
ca traditia Common Law l-a respins. Oricum, daca trebuie sa
recuperam ceva din trecutul Europei, logica unitatii juridice
trece peste diferente si accentueazd aspectele comune.

Dacd o traditie (juridicd) este, asa cum accentua P. Glenn,>>
informatie mentinuta si comunicatd intr-o retea sociala
particulard, o noud traditie juridicd ar insemna o noua
identitate pentru acea societate, bazata pe o noua
epistemologie juridica. In Uniunea Europeand, de asemenea,
crearea unei traditii juridice europene ar determina aparitia
unei noi identitati juridice europene. In ciuda faptului c este
general recunoscut ca dreptul si mentalitatea juridica sunt
produsele unei anumite societdti si nu societatea produsul unei

3 Vezi A. PETERS and H. SCHWENKE, op. cit., p. 814. Aceeasi idee s-a
coagulatin viziunea lui P. Glenn sub forma traditiilor (juridice) complexe
sau multivalente. Vezi op. cit., pp. 347-365.

% Vezi R. C. VAN CAENEGEM, ,European Law in the Past and in the
Future”, Cambridge University Press, Cambridge, 2002, pp. 142-143.

% P.GLENN, op. cit., p. 42.
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anume culturi juridice, in procesul edificarii unei culturi
juridice europene presiunea unei legislatii si jurisprudente
centralizate europene poate determina schimbari in culturile
si mentalitatile juridice nationale. Drept consecintd, o cultura
juridica si o identitate juridica nu depind doar de o cultura
generald si identitate corespondente ale unei anumite societai
ci si de deschiderea si adaptabilitatea la iritantii externi. Ar fi
util sa mentionam ca&, in contextul ,diversitatii in unitate”, o
perspectiva a societdtii ce determina dreptul este la fel de
potrivita ca si cea a dreptului care determina societatea. Avem
nevoie de aceasta viziune in scopul de a nu face o axioma din
ideea ca nu putem avea o cultura juridica europeana fara o
identitate culturald europeani. in aceastd logica, putem spera
sa construim Tn acelasi timp o culturd juridica europeana si o
cultura europeand (generald). In acest context, dacd gasim
argumente pentru o posibild identitate culturala europeand,
atunci putem spera si pentru o statalitate europeana, avand in
vedere cd amandoua se afla in cautarea unei identitati culturale
europene. Preambulul Constitutiei europene, cetdtenia
europeanad, decadele de piata comuna, obiectivele si
simbolurile comune europene,”® ar trebui sa ne dea, tehnic
vorbind, sperante cu privire la existenta unor principii generale
ale, cel putin, unei identitati (culturale) politico-economice
europene.”’ Poate cd aceastd identitate politico-economicd
este suficientd pentru un concept limitat al culturii juridice
europene dar nu indeajuns si pentru ideea complexa si

% VeziR.C.SMITH, ,Article 151 EC and European Identity”, in Culture
and European Union Law, Oxford University Press, 2004, p. 284.
Pentru o serie de autori nord-americani, existenta unei culturi europene
legatd de piata comund este de la sine evidenta. Vezi F. DUINA and
N. BREZNAU, ,Constructing Common Cultures: The Ontological and
Normative Dimensions of Law in the European Union and Mercosur”,
in ELJ, vol. 8/2002, pp. 585-586.
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atotcuprinzatoare a unei culturi juridice europene iar viata
juridica europeana ne dovedeste cd aceasta din urmad este pe
cale sd se nasca.

Ramane, in acest context, sa se dezbata si sa se raspunda
la niste intrebdri delicate dar secundare (pentru dezbaterea
noastrd): in ce masura toate acestea reprezinta sau ar putea
reprezenta o stare de spirit printre toate sau o buna parte a
popoarelor europene? In ce masura avem nevoie de trecut in
procesul de identificare a unei identitdti europene? Este
diversitatea culturala europeana un semn al unei identitdi
europene post-moderniste care trebuie sa fie conservata? Daca
da, poate fi dobandita identitatea culturala europeana prin
asumarea fiecarei specificitati culturale nationale ca o parte a
culturii europene?®® In acelasi timp, trebuie si fie stabilit in ce
masura filosofia drepturilor omului” poate fi o bazd etica
valida pentru o cultura (juridica) europeana in locul mult mai
indreptatitelor norme morale crestine.

VII. CONCLUZII

In concluzie, este dificil a spune Tn acest moment care ar
fi consistenta si raspandirea unei posibile culturi juridice
europene. Este evident, din cele de mai sus, ca o atare cultura
juridica la nivel european ar trebui sd existe pentru a asigura
succesul deplin al integrarii juridice europene. Putem enunta
cateva tendinte aparente care reprezinta, pentru a utiliza
cuvintele lui Markesinis, o convergenta culturala juridica
minimala in asteptarea unei dezvoltari graduale:>®

% In acest sens, cultura europeand poate fi suma culturilor nationale sau

constiinta cd specificitatea culturald a altor popoare europene este si a
mea?

P VeziB.S. MARKESINIS, ,Foreign aw and Comparative Methodology:
a Subject and a Thesis”, pp. 191-193.
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e in primul rand, trebuie remarcati o crescanda
acceptare a ideii ca o constructie juridica europeana
trebuie realizata prin renuntarea la dezvoltarea juridica
nationald organica si prin deschiderea spre solutii
juridice externe.

e La nivel legislativ, se constatd o importanta crescanda
a elitei juridice aldturi de cea politica iar dreptul
comparat este valorizat ca cea mai potrivita
metodologie pentru edictarea dreptului.

e Poate fi observat un continuu interes pentru
sistematizarea dreptului, inclusiv prin apelarea la
codificare.

e Se pare cd o consistenta culturala a fost dobandita la
nivelul judiciarului in contextul aplicarii metodei
teleologice de interpretare a dreptului sustinuta de
CEJ.®® La acelasi nivel al judiciarului, metoda
comparativa este folositd pe scara larga.

e in procesul de ,stabilire /descoperire a dreptului”
desfasurat la nivelul CEJ si chiar la nivelul unor instante
nationale, dreptul comparat joacad un rol important sau
unul crescand in importanta.®'

e Acest fapt determind o importanta reevaluare a
sistemului izvoarelor formale ale dreptului la nivel
european in favoarea dreptului edictat (statutar),
principiilor dreptului®® si a unei modalitdti specifice
de a judeca ,in care ipoteze litigiile sunt solutionate
prin referirea la cazuri mai vechi”.®*

e Opiniile divergente sunt acceptate si expuse intr-un
stil personal.

61

63

Vezi T. M. J. MOLLERS, op. cit., pp. 702-704.
Vezi T. M. J. MOLLERS, op. cit., pp. 702-704.
Vezi T. KOOPMANS, op. cit., pp. 496-497.
Idem, p. 504.
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e Ceva inrudit cu controlul de constitutionalitate in rolul
CEJ mentine unitatea unei dorite ordini juridice
europene.

e Legiuitorii si judecatorii europeni par a fi parteneri egali
in prestigiu in procesul de construire a sistemului de
drept european chiar daca stilul impersonal al hotara-
rilor judeitoresti ale CE) poate descuraja aceastd idee.

e Dreptul european tinde sa se exprime doar prin
intermediul a doua limbi — engleza si franceza — ceea
ce creaza premisele comunicarii juridice si unitatii
stilului juridic.®

In mod evident, este dificil si se sustina ca toate aceste

tendinte sunt profund europene, avand in vedere cd toate sunt
localizate la varful mecanismului juridic european. Pe de o
parte, a le vedea pe toate inrddacinate in constiinta europenilor
presupune timp, iar viitorul poate aduce importante
transformari si surprize. Pe de altd parte, daca toate acestea
nu vor fi consolidate de o baza morala si filosofica, dreptul
european va ramane mai degraba un simplu instrument in
mainile unei elite juridice europene in scopul de a atinge
obiective dinainte negociate. In acelasi timp, trebuie s fim
constienti de faptul ca proiectul ,dreptului inteles prin prisma
culturii” va depinde in mod constant de bazele politice ale
Uniunii Europene. Nu existd nici o justificare pentru o cultura
juridica europeana daca procesul edictarii dreptului,
transpunerea si interpretarea dreptului european vor fi
determinate de ,suprematia finald” a parlamentelor nationale®

® Vezi T. M. ). MOLLERS, op. cit.,, p. 705, 708.

% Vezi THE LORD CHANCELLOR, LORD IRVINE OF LAIRG, ,The
Influence of Europe on Public Law in the United Kingdom”, in
Millennium Lecturers: The Coming Together of the Common Law and
Civil Law, Hart Publishing, Oxford — Portland Oregon, 2000, p. 25.
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si de logica ,sovinismului” juridic. Europa are nevoie de o
cultura juridica europeand in paralel cu o vointa politica
europeand comuna. Pand la urmd, cultura juridica europeana
nu este un scop in sine. Ea este doar o preconditie pentru
succesul unei agende politice europene dorite.

De aceea, mai mult decat orice, cultura juridica europeana
ar trebui sa fie un discurs contiuu si sustinut despre ea si despre
necesitatea atingerii unor scopuri politice comune. Noua
epistemologie juridicd trebuie sd ia, In mod necesar, forma
fnvatamantului juridic Thauntrul caruia dreptul comparat
trebuie sa fie cale esentiala de intelegere.® Dialogul academic
ar trebui sa ofere bazele teoretice ale identitatii europene,
incredere in Europa si un sentiment al apartenentei la Europa.®’
Din nefericire, in Romania contemporana o astfel de abordare
lipseste, avand in vedere cad interesul se concentreaza mai mult
pe avantajele pragmatice ale integrarii decat pe contextul sdu
cultural. Nu exista reflectii teoretice serioase in cadrul corpului
judecdtoresc cu privire la efectele integrarii asupra
metodologiei si stilului juridic si doar un mic interes in cadrul
facultatilor de drept pentru abordarea comparativa si studiul
Dreptului comparat ca disciplina.

66 Fiecare jurist european, si fiecare jurist britanic, este acum un jurist
comparatist.” Vezi |. WARD, op. cit., p. 24.
7 Vezi A. M. LOPEZ-RODRIGUES, op. cit., p. 1216-1217.
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O EUROPA
CAM SLABA DE CONSTITUTIE

Bogdan JANCU

Constitutionalismul european-intre concepte, fenomene
si jocuri de cuvinte

JIstoria e o galerie de tablouri, cu multe copii si putine
originale.”

Alexis de Tocqueville, Vechiul Regim si Revolutia

,Tema integrdrii are conotatii vadit postmoderne; de-a
lungul celor cincizeci de ani, argumentul cd doar
cuvintele au un inteles este adesea convingdtor. Capturarea
limbajului a fost si este o parte importantd a povestii
europene... Eurocuvintele pot sd insemne mai mult sau
mai putin decat este evident, pot semnifica lucruri diferite
pentru auditorii diferite, sau pur si simplu pot sa nu Thsemne

nimic.”
John Gillingham, European Integration, 1950-2003:
Superstate or New Market Economy?

Despre Tratatul instituind o Constitutie pentru Europa (sau,
dupa cum este adeseori numit, ,Constitutia Europeand”) s-a
discutat deja indeajuns.! Multi comentatori politici s-au

T Acest text, care reia intr-o formad mai succintd argumentul textului in

englezd, a apdrut intr-o prima versiune in revista Idei in dialog, Anul
IV, Numadrul 1 (28) (ianuarie 2007), pp. 32-34.
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intrebat, mai cu seama dupa voturile negative fin
referendumurile din Franta si Olanda, daca era intr-adevar
nevoie sa se treaca, cu atat de multa ceremonie, la adoptarea
unui act constitutional european (Conventie Europeana,
comparata adesea cu cea de |a Filadelfia, declaratii sforaitoare,
ceremonii etc.). Nu ar fi fost oare mai potrivit ca schimbarile
sa se fi petrecut mai organic si evolutiv, dupa cum Seeley
descria aparitia Imperiului Britanic, ,ca intr-un moment de
neatentie”? Altii au intrebat (in mod cu totul judicios) de ce
documentul este atat de voluminos, intins pe sute de pagini,
mai mare chiar decat Constitutia Indiei. In sfarsit, multi au
facut observatia corecta ca o constitutie trebuie sa poata fi
inteleasa cu usurinta de subiectii sai. De pildd, spre deosebire
de claritatea, precizia si concizia legii fundamentale
americane, care a ramas, in prevederile sale esentiale,
nealteratd din 1787, documentul european ridica probleme
de intelegere chiar si pentru un cititor avizat.

in pofida corectitudinii punctuale a tuturor acestor
remarci, lucrul cel mai uimitor este tocmai faptul ca discutii
informate asupra actului in cauza au putut porni, in mod
inconstient, fara discrimindrile de rigoare, de la asumptii legate
de constitutionalismul statal. Cu alte cuvinte, e surprinzator
faptul ca perceptiile si cadrul conceptual comun au putut fi
intr-atat de mult distorsionate incat etichetele ca atare
(,constitutie”, ,constitutionalism”) sa nu fie indeajuns (sau sa
fie mult prea putin) chestionate.

Nici lumea academica juridica nu pare sa fi scdpat de
confuziile categoriale amintite. Mai mult chiar, citirea unor
articole din doctrina de drept public european da lectorului
un sentiment de usoard irealitate. Scriitorii textelor par a
imbina in chip cu totul nefericit teza lui Humpty Dumpty,
personajul din ,Alice Tn Tara Minunilor” potrivit caruia
cuvintele pot sd insemne exact ce doreste cel ce le foloseste,
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,nici mai mult, nici mai putin”, cu noua limba de lemn a
eurocratiei bruxeleze. Gasim astfel o pletora de referiri la noul
constitutionalismul ,societal”, ,policentric”, ,in retea”,
,deliberativ” etc., de care constitutionalismul ,majoritarian”,
,hegemonic” si cu totul invechit al statului natiune ar urma sa
fie in chip fericit inlocuit.

Multe din confuzii sunt determinate de nediferentierea
corecta intre variile sensuri pe care le poate imbraca termenul
de constitutie. Aceasta notiune, ca de altfel majoritatea
conceptelor esentiale ale teoriei statului si dreptului
(reprezentare, separatia puterilor, Statul de Drept etc.), e un
termen general, susceptibil de acceptiuni diferite, a caror
neidentificare prealabild duce in chip inevitabil la neclaritate
conceptuald.? Cauza mai adancd a echivocului se regaseste
fnsa Tn oscilarea proiectului european intre un instrument
neutru de guvernantd supra-statala si un mod de guvernamant,
cu toate consecintele ce decurg, sub raportul legitimitatii, din
aceastd ambivalenta identitara a Uniunii.

Uniunea Europeana-intre un instrument de guvernanta
si un mod de guvernamant

,Sa privim Bursa Regald din Londra, un loc mai venerabil
decat multe curti de justitie, unde reprezentantii tuturor
natiilor se intalnesc pentru binele omenirii. Acolo, evreul,
mahomedanul si crestinul fac impreund negot, ca si cum
ar Tmpdrtdsi aceeasi religie si dau numele de necredincios
doar celui falit.”

Voltaire, Scrisori despre englezi, Scrisoarea VI (,Despre
presbiterieni”)

2 V. Carl Schmitt, Verfassungslehre (Achte Auflage), Berlin,
Duncker&Humblot, 1993.
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,Despotul nu este un om. Este... planul corect, realist,
exact... care va da solutia cata vreme problema a fost
corect pusd... Este Planul... alcatuit departe de agitatia
din Primdrie, de tipetele electoratului si de lamentatiile
victimelor societdtii. El a fost Thtocmit de minti serene si
lucide. Nu a avut nimic Th vedere decat adevdrurile umane

general valabile.”
Le Corbusier, The Radiant City: Elements of a Doctrine
of Urbanism to be Used as the Basis of Our
Machine-Age Civilization (1967 (1935))

,In privinta aceasta o pagind de istorie valoreaza cat un
volum de logicd.”

Judecdtorul Oliver Wendell Holmes, in New York Trust
Co. v. Eisner, 256 U.S. 345 (1921)

Comunitatile Europene au fost create initial ca agentii
administrative autonome politic, pentru reglementarea la nivel
supra-national a unor mecanisme de piata comuna. Desigur
ca proiectul mai larg a urmarit dintru inceput si un scop politic,
anume pacificarea postbelica a Europei. Acest al doilea aspect
a fost insd inteles ca decurgand in mod natural din integrarea
economicd. Planurile de naturd utopica care vizau scopul
unificarii politice in chip direct, nemijlocit, au esuat repede si
lamentabil (exemplul cel mai relevant este cel al Tratatului
care urma sa instituie o apdrare comuna pe principii federale,
European Defense Community). Jean Monnet si ceilalti
arhitecti ai Comunitatilor au tras repede consecintele
necesare.®> De altminteri, ideea cd pacea poate fi obtinuta
indirect prin deschiderea catre liberul schimb nu a fost

3 V. Valentin Constantin, ,Ce a abandonat Uniunea prin Tratatul

Constitutional?” (in volumul de fatd).
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novatoare; ea face parte din bagajul de idei ale lluminismului,
dupa cum o aratd si citatul din Voltaire care deschide aceasta
parte a argumentului.

Nici ideea de reglementare administrativa prin institutii
autonome politic nu este una cu totul nouda. Modelul de
,agentie independentd” care a stat la baza mecanismelor cheie
ale Comunitdtilor/Uniunii a fost preluat, impreuna cu logica
sa de functionare si ratiunile sale justificative, din practica de
reglementare economicad si sociald americand.* Ideea de baza
ce sta in spatele mecanismelor legislative si institutionale de
acest tip este ca, datorita problemelor de coordonare si
consistentd decizionala ridicate de procesul politic, anumite
domenii de actiune statala pot fi scoase de sub influenta
procesului politic obisnuit, delegand prin lege (sau, in cazul
CE/UE, prin tratat) atributii administrative de natura
discretionara ctre institutii neutre din punct de vedere politic.”
Ca si in cazul independetei instantelor judecatoresti sau in cel
al autonomiei unei banci nationale, reversul necesar al
medaliei rezida in convingerea ca atributiile delegate pot fi
exercitate in mod nediscretionar. In masura in care si datorita
faptului ca natura si modul lor de indeplinire prezinta garantii
de rationalitate (expertiza si impartialitate), aceste functii pot,
deci, sd fie scoase in afara fluctuatiilor ,irationale” ale agregarii
preferintelor electorale. Daca delegam o anumitd mdsura de
discretie unui expert, delegarea este neproblematica, deoarece

4 V., astfel, Giandomenico Majone, Regulating Europe (London and

New York: Routledge, 1996) si ,Temporal Consistency and Policy
Credibility — Why Democracies Need Non-Majoritarian Institutions”,
Working Paper, EUI Working Papers of Robert Schuman Centre
96/57 (Florence: European University Institute, 1996).

V. Juan J. Linz, ,Democracy’s Time Constraints”, 19 (1) International
Political Science Review 19 (1998).
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exercitiul ei nu poate fi arbitrar. Decizia expertului este in
mod necesar obiectivd. In termenii unui eminent profesor
american de drept administrativ:

in aceasts situatie, puterea discretionara de care se bucurd
expertul este mai degrabd aparenta decat reala. Solutia
care trebuie gasitd este pur si simplu o functie a scopului
de atins si a unei stdri de fapt. Se poate sa existe un proces
de incercare si eroare in stabilirea celui mai bun mijloc
de a atinge scopul definit dar cei ce fac obiectul
controlului administratorului nu sunt supusi vointei sale
arbitrare mai mult decat pacientii aflati in grija unui doctor
priceput.®

Problema fundamentald este insa a stabili daca si in ce
masurd anumite atributii pot fi exercitate in mod obiectiv.
intrebarea esentiald e pusa chiar de Aristotel, atunci cand
vorbeste, in cartea a treia a Politicii, despre faptul ca produsele
multor ,arte” sunt judecate nu doar sau nu cel mai bine de
cdtre cel ce stapaneste mestesugul lor; in exemplul sdu,
stdpanul casei e un mai bun judecator asupra rezultatului decat
cel ce o construieste.”

in practica americand, prima agentie de acest tip a fost
Comisia Federald de Comert (Interstate Commerce
Commission), insarcinatd, in 1887, cu stabilirea standardelor
de siguranta pentru locomotive si cu fixarea tarifelor maxime
pentru transportul interstatal al marfurilor. Ambele atributii
erau vazute ca identice, obiective in natura lor, prima facand
obiectul ingineriei, a doua reprezentand agregarea unui calcul
economic (rata rezonabild de castig pe piatd) si contabil

6 Richard B. Stewart, , The Reformation of American Administrative Law,”

88 Harv. L. Rev. 1667 (1974-1975), p. 1678. Traducerea mea.
7 Politica, IIl, 11, 1282a.
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(aplicarea ratei respective la valoarea pe piata a companiei
feroviare si la valoarea tipului respectiv de marfa in trafic).
Genul acesta de gandire corespundea logicii clasicismului
economic si juridic, care privea piata si drepturile de
proprietate ca realitdti ,naturale”, in afara manipularii politice
si juridice. Insa, chiar si dupa erodarea partiald a acestui cadru
conceptual, ideea cd reglementarea economica si sociala poate
fi exercitata in mod expert si deci autonom s-a pdstrat, chiar
dacd in forme si din ratiuni diferite. Pentru o vreme, argumentul
expertizei a castigat chiar mai mult teren ca urmare a variilor
idei melioriste si ,progresiste” de ,inginerie sociald” care au
bantuit veacul trecut. O multitudine de agentii independente
au aparut in prima parte a secolului al XX-lea, cu atributii de
reglementare in domeniul monopolului si al practicilor
neloiale de comert (Comisia Federald de Comert), al
reglementdrii audio-vizualului (Comisia Federald pentru
Comunicatii), al reglementarii pietei de capital (Comisia pentru
Operatiuni Bursiere) etc. In a doua parte a secolului, modelul
s-a extins si la reglementarea sociala, in sfera gestiunii variilor
tipuri de risc. Toate aceste practici institutionale au, de buna
seamd, un echivalent juridic. Astfel, in 1935, Curtea Suprema
a declarat neconstitutionald demiterea de catre Franklin Delano
Roosevelt a Presedintelui Comisiei Federale de Comert. La baza
deciziei a stat si motivarea cd, deoarece atributiile Comisiei
presupuneau impartialitate si expertiza administrativa,
controlul executiv (politic) era nejustificat. In planul
contenciosului administrativ, consideratiile aceseta au
determinat interferenta minimala a judecatorilor cu exercitarea
atributiilor administratorilor independenti.

Poate nu in mod cu totul suprinzator, doctrina si practica
americana de datd mai recenta merg intr-o directie diametral
opus. Inca din anii 50, o serie de critici au inceput sa observe
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ca, lasate in voia lor, toate birocratiile tind sa dezvolte
comportamente organizationale patologice. In primul rand,
ele dezvolta un comportament auto-logic, ca urmare a efectului
asa-numitei ,viziuni gen tunel” (tunnel vision) si isi traduc
mandatul in imperative absolute de reglementare. Daca am
avea o agentie independenta a constructorilor de autostrazi,
lumea s-ar umple probabil de sosele inutile. De asemenea,
birocratiile fac excel de zel in directia mandatului respectiv;
dupa cum stie oricine a avut de a face cu o birocratie, un
birocrat ,ideal-tipic” (in sensul weberian) priveste lumea din
perpectiva exact opusa celei ce anima ideea de Stat de Drept.
Tot ce nu se incadreaza intr-o autorizatie expresa este
considerat de principiu interzis si totul pare sa trebuiasca a fi
prezavut in cat mai multe detalii si codicile. Pentru un exemplu
european epitomatic si destul de amuzant, recomand cu multa
cdldura cititorului lecturarea Reglementarii Comisiei 2257/
94 (,Banana Regulation”), care prevede, cu minutiozitate usor
ridicola, standardele pentru bananele apte a fi importate in
piata comuna (bananele nu pot avea, spre exemplu, o ,curbura
anormald”).® Agentiile adminstrative, in absenta controlului
politic, par de asemenea adeseori predispuse la a fi ,capturate”
de cele mai puternice interese private sau ideologice care fac
obiectul reglementadrii lor. Spre exemplu, in practica
americana, datorita reglementarii tarifelor minime si maxime
de transport aerian federal printr-o asemenea agentie
independenta, tarifele ajunsesera sa coste in trafic interstatal
de trei ori mai mult decat cele pentru transportul intrastatal
pe o distanta similara. Dupa desfiintarea agentiei si
de-reglementare, ele au cazut simultan la un pret mult mai
mic. In sfera riscurilor, ca de altfel in toate domeniile la interfata

8 Textul consolidat este accesibil on-line, http://europa.eu.int/eur-lex/

en/consleg/pdf/1994/en_1994R2257_do_001.pdf.

393



Uniunea Europeand ca paradigma a statalitajii viitoare

intre drept, politici publice si tehnologie, a devenit din ce in
ce mai problematica afirmarea posibilitatii unui rezultat
obiectiv. Multe ,riscuri” sunt, in primul rand, foarte dificil de
calculat, datorita dificultatii agregarii datelor si a extrapolarii
lor (de la studii pe cobai, spre exemplu, la oameni). Alte riscuri,
chiar daca pot fi calculate, se intrepdtrund si necesita alegeri
finale de ordin prudential. De pilda, unii conservanti
alimentari sunt cancerigeni dar folosirea lor previne aparitia
botulismului. Stabilirea precisa a unei concentratii de benzen,
sub conditii de incertitudine, inseamnd in ultima instanta a
pune un pret pe o viata statistica salvata (un pret prea mare
poate falimenta industria, poate distruge locuri de munca
etc.).? Toate deficientele mentionate s-au tradus in practici
institutionale si juridice Tn mod corespunzator modificate.
Astfel, o decizie revolutionara de control administrativ, din
1984, Chevron USA v. Natural Resources Defense Defense
Council, Inc., declara cd, atunci cand mandatul legislativ al
unei agentii este vag (discretionar), deferenta judecatorului
cu privire la solutia administratorului se justifica prin
legitimitatea democratica a controlului exercitat de catre
presedinte.

Nu astfel au decurs lucrurile la nivelul Uniunii, unde, in
loc sd se restabileasca ordinea prioritatilor de reglementare,
revizuind spre exempul procedura si competentele Comisiei
si sa se Tntareasca controlul politic acolo unde legitimitatea
politica-democratica exista (la nivelul Statelor Membre), s-a

9 V. Stephen Breyer, Breaking the Vicious Circle: Toward Effective Risk

Regulation (Cambridge, Mass.: Harvard University pres, c1993) sau
Christian Joerges, ,Law, Science and the Management of Risks to Health
at the National European and International Level: Stories on Baby
Dummies, Mad Cows and Hormones in Beef”, 7 Colum. J. Eur. L. 1
(Winter, 2001).
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purces cu entuziasm pdgubos la crearea unei democratii
imaginare, pe de o parte prin intarirea rolului si atributiilor
Parlamentului European, pe de alta, printr-un simulacru de
,constitutionalizare”. Putini au fost autorii care au sesizat
nefirescul situatiei. Astfel, in chip cu atat mai laudabil cu cat
pozitia sa a fost aproape singulara, profesorul german Dieter
Grimm, fost judecator al Curtii Federale Constitutionale, a
enuntat un contra-argument, pe cat de clar si lucid, pe atat de
valid in bunul sau simt academic, la observatia lui Jurgen
Habermas ca Uniunea ar deschide drumul unui nou tip de
democratie, una de tip discursiv-deliberativ (presupusa
probabil de Habermas a se potrivi in egald masura sedintelor
de catedrd, meselor rotunde televizate si societdtilor ,moderne,
pluraliste si complexe”). In argumentul profesorului Grimm,
o constitutie are nevoie de o unitate politica preexistenta pe
care sd o poatd integra. Atata vreme cat un popor european
sau macar preconditiile minime ale unei sfere publice (o limba
comuna, retele paneuropene de televiziune, sisteme partinice
paneuropene) nu exista sau nu s-au consolidat, un act juridic
este ,constitutional” doar cu numele, ramanand in mod
necesar o forma fard fond.'® Neexistand un mecanism de
legitimare, nu poate exista nici un guvernamant european.

10V, astfel, Dieter Grimm, ,Does Europe Need a Constitution?” 1(3)
European Law Journal 282 (1995) si ,Integration by constitution” (June
2005). International Journal of Constitutional Law, Vol. 3, Issue 2 and
3, pp- 193-208. V., de asemenea, Jirgen Habermas, ,Remarks on
Dieter Grimm’s ‘Does Europe need a Constitution?’” 1(3) European
Law Journal 303 (1995) si ,Why Europe Needs a Constitution”,
11 New Left Review 5 (2001).

395



Uniunea Europeand ca paradigma a statalitajii viitoare

Constitutionalismul romanesc-intre premodernitate
postcomunista si postmodernizare fortata

Din acest motiv, pozitiile cu incarcatura politica ale
Uniunii sunt, mai cu seama in privinta acquis-ului politic (adica
a setului de criterii impuse Statelor Candidate cu privire la

asigurarea stabilitatii institutiilor care garanteaza ,democratia,
statul de drept, respectarea drepturilor omului, precum si
protectia minoritatilor”) sunt, adesea, destul de problematice.
Desigur, influenta aderarii asupra cadrului politic-constitutional
al Romaniei a fost, de foarte multe ori, una pozitiva.
Panegiricele nu lipsesc insd. in aceste randuri, in virtutea
scepticismului funciar pragmatic si sandtos pe care il impune
traditia constitutionalismului liberal-democratic, vom urmari,
in limitele impuse de spatiul editorial, doar (cateva din)
tensiunile existente si pericolele posibile.

Un jurist bulgar afiliat Centrului pentru Strategii Liberale
de la Sofia, a observat cd, in tara sa si in alte tari recent
candidate, pozitiile Comisiei cu privire la reforma justitiei par
sa aiba un caracter opac, ,aproape mitic”. Un aspect ldudat
intr-un raport de tara (sa zicem, gradul de dependenta fata de
Ministerul Justitiei al respectivului Consiliu Superior al
Magistraturii) e criticat in alt context statal, fara a se oferi in
prealabil un model, o baza a criticii (fie o lista de standard de
criterii de atins, fie un model contextual complex care sa
integreze diferentele existente). Comisia da impresia mai
degrabd, in viziunea autorului, ca basculeaza ad-hoc intre
varii pozitii ireconciliabile, incorporand de multe ori
preferintele legislativ-institutionale ale partenerilor locali
agreati.!!

" D.Smilov, ,EU Enlargement and the Constitutional Principle of Judicial
Independence” in W. Sadurski, A. Czarnota si M. Krygier
(Coordonatori), Spreading Democracy and the Rule of Law: The Impact

396



O Europd cam slaba de Constitutie

in Romania, natura neconditionatd a adoptarii (impunerii)
acquis-ului a validat practica caracteristicd constitutionalis-
mului romanesc post-decembrist de a scurtcircuita Parlamentul
prin ordonante de urgentd. Astfel, a fost confirmata si agravata
o problema locala de reglementare constitutionald care era
din start nefericita. Anume, proasta idee de a da Executivului,
prin constitutionalizarea si deci rutinizarea ,urgentei”, un
beneficiu permanent de legiferare prealabila, pune
Parlamentul si Curtea Constitutionala intr-o situatie de
perpetuu fait accompli. Ca un ironie paradoxala inconstientd,
toate rapoartele de tara ale Comisiei criticd insa exact practica
pe care natura aderdrii o incurajeaza.

Ordonanta de urgenta nr. 31 din 13 martie 2002, ,privind
interzicerea organizatiilor si simbolurilor cu caracter fascist,
rasist sau xenofob si a promovarii cultului persoanelor vinovate
de savarsirea unor infractiuni contra pacii si omenirii” oferd,
din mai multe privinte, un exemplu graitor. Aceasta masura
(euro-)legislativd, prin care este restrans dreptul constitutional
la libera expresie, ar fi trebuit (prudential vorbind) sa fie supusa
dezbaterii parlamentare si sa faca obiectul unei discutii publice.
Nu intru aici in chestiunea mai complexa a justetei incriminarii
negdrii Holocaustului. Poate ca masura incriminarii ar fi fost
justificatd la noi, ca un element de ,democratie militantd” si
de reconciliere cu tarele trecutului nostru interbelic. Dar
aceastd reconciliere presupunea asumarea ei in si prin
dezbaterea publica. Asa cum lucrurile s-au petrecut in fapt,
ordonanta a trecut repede prin masinaria legiferarii
guvernamentale ,motorizate”, probabil sub convingerea c4d,

of EU Enlargement on the Rule of Law, Democracy, and
Constitutionalism in Post-communist Legal Orders (2006). De
asemenea, in acelasi volum, Andras Sajo, Becoming ‘Europeans’: The
Impact of EU “Constitutionalism” on Post-Communist Pre-Modernity.
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la urma urmelor, desi, instrumental vorbind, asemenea masuri
ne sunt impuse si deci trebuie adoptate (ca sa ,intram odata in
Europa”), nu o fi chiar musai sa le si aplicam. Genul acesta de
logica instrumental-legislativa se transpune in plan social prin
indiferenta (in cel mai bun caz) sau ostilitatea publicului si
prin intdrirea unei predispozitii locale bine impamantenite
de a considera dreptul si drepturile drept spatii de continua
negociere. Nici scopul civilitatii in sfera publicd, nici Statul
de Drept, nu pot fi atinse astfel. In cel mai bun caz, se creeazi
,democrati de nevoie” (Zwangsdemokraten), care fsi vor da
probabil, la cea mai micd ocazie, arama pe fatd.

Si Consiliul National pentru Combaterea Discriminarii, o
euroinstitutie mostenita de la Guvernul Nastase, a fost infiintat
in baza unei Hotarari de Guvern din 2001, luatd in baza unei
Ordonante de Urgenta din 2000. Mandatul sau legal este
formulat in termeni atat de largi incat ii permite a vedea lumea
intreagd ca o mare vointa de discriminare (fireste, in sensul
cel mai general, lumea asa si este, plina de distinctii). De ce
era nevoie de o asemenea institutie, nu este deloc evident, in
masura in care democratii liberale-etalon (Germania,
bunaoard) nu cunosc atare practici. Pana acum, in orice caz,
Colegiul Consiliului pare a se fi ferit el insusi de discriminare,
chiar si in sensul propriu etimologic al termenului (diferente
mentale rationale).

Pentru o bund bucata de vreme, institutia a plutit intr-un
fel de torpoare automulfumitd, pana cand, in 2005, si-a facut
un nefericit debut public, amendandu-| pe profesorul Mircea
Mihdies pentru delict de opinie cu 40.000.000 de lei vechi.
Mai apoi, amenda a fost redusa la 5.000.000, ca urmare a
scrisorii deschise de sprijin a mai multor intelectuali publici
(probabil in ideea cd, oameni suntem, dar principiile sunt
principii). Voi da exemplul unei decizii recente de o natura
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inca si mai problematica. Printr-o hotarare din 18 ianuarie
2005, Colegiul a dispus sanctionarea un preot ortodox (I.S.)
cu amenda contraventionald in valoare de 10.000.000 lei,
pentru savarsirea unui act de discriminare pe criteriul orientarii
sexuale.'? Preotul respectiv pretinsese a fi gdsit numarul
telefonului mobil al dascdlului-cantorului bisericesc (P.M.G.)
trecut intr-un talon, scris de acesta din urma, ce urma a fi
trimis la un ziar local, spre publicare in sectia de anunturi-mica
publicitate, pentru cautarea unor parteneri ,gay” pentru sex.
Asa incat, la finalul liturghiei, in cadrul predicii, preotul le-a
prezentat enoriasilor talonul, spunand ca P.M.G., desi ,bdiat
bun, sufletist”, era ,lupul intre 0i” si trebuia numaidecat dat
afara. Absurditatea si pericolele hotdrarii (trecand peste
anecdoticul ,culorii locale”) i sunt probabil deja evidente
cititorului. Credinta nu are cum urma logica sensibilitatilor
ideologice ale momentului si nu le poate asimila pe acestea
din urma fara a-si distruge propriile fundamente. De altfel,
anomalia administrativa locala face ecoul unor idiosincrazii
legislative recente destul de comune. Un pastor suedez
penticostal a fost condamnat la un an de inchisoare anul trecut,
in baza unei legi similare de naturd penald, pentru o predica
cu titlul ,Este homosexualitatea determinata genetic sau e o
fortd malefica care se joaca cu mintile oamenilor?”. Curtea
Suprema a Suediei a casat in cele din urma sentinta, printr-o
decizie a carei logica constituie mai degraba un compromis
dilatoriu decat o solutionare a problemei.'3 Indiferent ce

Hotararea poate fi accesatd online, la adresa: http://www.cncd.org.ro/
documente/carti/Culegere_de_Jurisprudenta_a_Colegiului_Director_
2005.pdf (pp. 69-74).

Predica poate fi gasita la http://www.cbn.com/CBNNews/News/
040907aa.aspx iar decizia Curtii este tradusa in engleza pe situl oficial
al acesteia, http://www.hogstadomstolen.se/2005/Dom%20pa%20
engelska%20B%201050-05.pdf.
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credem fiecare despre aceste chestiuni, este extrem de
problematic, pentru exercitarea atat a dreptului la libera
expresie cat si a celui la libertatea credintei, atunci cand genul
acesta de judecdti (si opinia noastrd asupra lor) sunt trecute
din sfera sanctiunii religioase si a opiniei sociale in cea a
sanctiunii publice.

Suntem cu totii indreptatiti, dupa un drum lung, mai ales
acum, la sperante in privinta beneficiilor ce deriva din aderarea
la Uniunea Europeana. O oarece mdsura de scepticism si poate
chiar mefienta pare totusi sa se impuna.

400



